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Publiſbed concerning the Office © 

and Duty: of Executors, being known. 
Experience, and mam Tears Approba- | 
tion, to ſtand upon the ſolid; and lofting. 
Foundation of Law ; I conceived it more 
proper and advantageous for. 8 | 
Good, to ſupply what is now neceſſary. 
zo be added thereunto, by reaſon of tb 
Alterations occaſioned by Time, Acts 

Parliament, and otherwiſe, . whol b 
to raiſe a New Structure; which, al- 
though with the like Materials, and n 
the % — yet, for want of the like 
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Se Therefore, as deſired, I 


was willing to compile A Supplement c =; 3 


. Office and TH. Executors; 
at] baye 
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Laws of the Kingdom; and which path 


been Omitted or not Compriſed. uy tri 
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7 50 — and in all its P on- 

foumable fo the preſent Time, "and Worth 
wait to the Laws now in Force: "With 
References 1 to the Bool and Statutes at 
large, Authorifing "and Approving the 
= in ſuch 4 Brief and Re: ular Mun 
ner as may be — 1 and proper for 
| the Uſe hs Satisfaction of the Fildicious, 
J. ruction of the Studibus, and Direction 
"thoſe it "doth or ay concern. The 
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them. For as a Laſt Will being a general 
Term agreeth with every ſeveral kind a 
_ Laſt Will or Teſtament, ſo Teſtament bei 


it a Codicil, or other kind, may in that Senſe 
be termed a Teſtament; Bur a Teſtament 


Codex a Book, and is moſt 


 woſtre Juſt Sententis de eo quod q 


— —— I es 
— = . 
—— 
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Definitions, ' 


Executor being appointed by Teſtament , 
(which taken in the largeſt Senſe isthe ſame 

with a Laſt Will) and hath the Commence- 
ment of his Authority and Intereſt thereby, 
it will be requiſite in the firſt place to de+ 


clare, That although a Teſtament and Laſt 


Will in ſome reſpects are both one thing, yet 
in other reſpefts there is a diverſity between 


5 Teſt atio Menti bor 


generally taken 3 
I; for any La ſt Will, be 


not from a Laſt 


taken ſtrictly is underſtood to be that parti- 


_ cular kind of Laſt Will wherein an Executor 
is named. Appears That every 


Will bucerery Laſt Will 


But as no Laſt Will is of any force fe 
animo diſpmendi, lo no Teſtament i is of any 
force f ſie animo teſt andi. | 


Cadbcilhis] 2 Codicil, is a adi, of 
properly, defined 
after this. manner; Codicillus eſt woluntatis 
uit poſt mor- 
tem ſuam fiert vellet abſque Eaters conſt itu- 
tiene. A Codicil is a juſt Sentence ow our 


Teſtament # 8 


is not a Teſtament. 


Wil concerning that which any one would 


have to be performed aſter his Death, with · 


dont the appointing of an Executor. By force 


of which words, abſque Executoris couſtiturione, 
a Codicil is made to' differ from à Teſtz - 


ment; for 45 # Nannen cannot conſiſt * 


Delnitlang, Sec. 

be without an Executor, ſo a Codicil cannot 
admit of an Exechtor, being an Unſolemn 
Laſt Will. And Godicils,, when firſt Inyen- 
ted, were only uſed when. the Teſtator had 
nat opportunity to make a Teſtament, of 
reaſon of the manifold Solemnicies thereof; 
or elſe az Additions to the Teſtament made 
when any thing was omitted therein; or 
ſomething in ſuch Teſtament which the Te- 
ſtator, upon better Advice and Conſideration, 
would alter or retract. And a Codicil may 
be made either in Writing, or without; and 
by him which dreh lade, or by him 
which dyeth with a Teſtament. And if it 
be made by a Perſon which dyeth Inteſtate, 
the Legacies therein given muſt be paid by 
him that ſhall have the Adminiſtration of 
the Goods of the deceaſed. And if the Co- 
dicil be made by him which hath a Teſta- 


ment, then whether the ſame be made before 


or after the Teſtament it is reputed parcel 
thereof, and is to be performed as well as 
the Teſtament: Unleſs being made before 


the Teſtament it appear to be revoked in 


the Teſtament, or to be contrary thereunto. 
And Codicils and Teſtaments do both agree 
in the Efficient Cauſe; becauſe every Perſo 

which can make a Teſtament may alſo make 
a Codicil & & contra, but they have divers 
contrary. Effects. For firft, whereas no Man 
can dye with two Teſtaments, hecauſe rhs 
latter doth. revoke the former ; yet a Man 
may dye with divers Codieils, and the lat- 
ter doth not hinder” or fevoke the former. 
And ſecondly, If rwo Teſtaments de found, 
zud it doch not appear which was the for- 
95 ,,, 


3 


” 


8 Oetinttlong, &. 
mer or latter, both Teſtaments are void; 
but if two Codicils be ſound, and it cannot 
be known which was Firſt or Laſt, and one 
and . the ſame thing is given to one Perſon 
in one Codicil, and to another Perſon in ano- 
ther. Codicil, the Codicils are not void, but 
the Perſons therein named ought to divide 


* 


F N 


that thing beiwint them. 
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„Executor, ab exequenda, is he that is appoin- 
ted by. anyMan in his LaftWill and reftament 
to haye the diſpoſing of all his Subltance, 
according to the Contents of the laid Wil. 
This Executor is either Particular or Uni- 
verſal: Particular, as if this or that thing be 
committed to his Charge ; Univerſal, if all, 
And.this is in the Place of him whom the 
Civilians call Hæredem, and the Law accoun- 
teih him one Perſon with the Party whoſe 
Executor he js, as having all advantage of 
Addion againſt all Men, that he had, ſo like. 
wiſe being ſubje& to every Man's Action as 

far as himſelf was. This Executor had his 
beginning in the Civil Law by the Conſtitu- 
tians of the Emperors, who' firſt permitted 
thoſe that thought good by their Wills to 
beſtow any thing upon good and godly Uſes, 
to appoint whom they pleaſed to fee the 
ſame performed; andif they appointed none, 
then they Ordained, that the Biſhop of the 
Place ſhould have Authority of courſe to el. 
feld it. But now an Exccutor is generally 
taken a Perion appored by the Teſtator to 
execute his Laſt Will and Teſtament, and 

| hath, che Property or Intereſt in the Teſta- 


_ 201% Goods and Chattels, upon confidence 
| 7 ey ts: 


Po 


| Definitions, Se. 
to diſpoſe tbem NOT. to the will ,As 
teal Rib E as! 1 * mY fit 


Aale , 1 4 e in our 
Common Law is taken 11 him that Harh' the 


Goods of a Man dying Tateftate, committed 
to his Charge by Wolde and is ac- 
comptable for the fame, and to Anſwer 
Debts and Legacies as Execitors to the value 
of the Goods 601 the Dead, and no further, 


unleſs it be by his on ale Plea, 7 1 


waſting the Goods of the Dead ; and'if ſuch 
Adminiſtrator d n bis Executors are hot 


Adminiſtrators, ut it behoyes the Ordinary 


to commit à new Adminiſtration. ' © TA 

I no Ferſon will 1% the Ordinaty 
may grant Letters Ad colligendum bons Oe. 
functi, and thereby take the Good. of the 1 
teſtate into his own hand wherewith he 
to pay Debts and Legacies: 35 far as the Goods 
| 129 and theroby he becomes liable in 
Law as Executors or Adminiſtrato But he 


that hath a Letter fromthe 68 Ad 


colligendum bona Defuntt, is not Ad miniſtca- 


tor, but the Action lieth againſt the rdi- 
nary as well as if he take Un Goods i hap his 


| own. hands. ve} 1 bag geg 440 1 


Deviſe, (from the 105 ich word her 
ſignifying Sermecingri to Ipeak, for Tefamen- 
tum eff eftatio Ment, G Tides animi ſer ms) 


is by the Civilians termed a Legacy, pi in 
that Senſe is a Gift leſt by the Deceaſed to be 


paid or performed by the Executor or Admini- 
ſtrator after his Death; and it is called A Gift, 
for that it proczederh of the meer Libera- 
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ny f and free} good Wilt ofthe a av 
by that it is I, it differeth from ar ie. 

only theſe 9 Ck are called f Deeds of 
Sia feof the 81755 1 

1 5 ths i No Which be m 
Aare of Dea NB 0 bor 

ven are delivered che Teſtator 

"Hos i. 6 7 50 4 gon to LE 2 
are d Ache Teſtator r 

© Legaci Toe le: 1 by Nh Fat 

re. fr 1 paid or Klivercd by h 

KOT, OF f a? iouſtrator, ROY heb + 
3 A Gif ih e of Death: 44 White 
fo 5 his Mo reality doch 
5 nag to 1 td be 
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tioh of his Death, 
1 5 effect from 
me fe, rh K . 
1 Wen. Fea ER 's ed, td 
1 8 to et until he be 4 
wo to be dilpoſed or difttibured in ior 
, in this Caſe 1 2 8 is Executor 


A Goods, 10 by him d Uſtriby- 


Thus having Defined the General Terme 
of or Inge of which we are to Treat in this 
oe vs we Wall tow deſcend to fuch 


rticulats whith „ 
e 


Nemes de 


> to bear * and then declare 


Deans proved 


unleds for 
{ory Te- 
pee is) Wrilag \daving ki Like. 
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In ſome C ies and Boronghs Lands may 

pa as 8 by Will” Nuncupative.: But 
Ultima vol as in 

; — where Lands or Tenemencs 

are deviſed, and Tefamenturs when it con- 

| cernech'Charcels. And by the ſame Cuſtom 
a Rent may be Deviſed outof Lands or Te- 
- Nements. At Common Law no Laads or 
Tenements were Deviſable by any Laſt Will 
and Teftament, nor ought tobe Transferred 
from-one to another, but by ſolemn Livery 
of Seißn, Natter of Record, or. Sufhcient 
Writing. Bur by certain Cuſtoms in fome 
Doron were deviſable. Cale 4 Top. 111, 
112. CA Df. 7. 
But now by Statutes 32 6-44 B18. and 
112 Car. 2. which tutieth all Tenures into 


: © 7 all Lands and 
| Tens 


” 
* / 


_Cifils and Ceftaments. 
Tenements are deviſable by Will in Writing 
- of the Tenant in Feodlmps whereby the 
Common Law is altered: And thereupon 
many difficult Queſtions, and moſt common. 
ly Diſinheriſon of Heirs, do ariſe. and up 
pen. Vide plus Coke's 1 Inſt, 111. 
An Infant, at the Age of Eeinvan! years, 
-or as ſome ſay Fourteen, may make his Te. 


ſſtament, and conſtitute Executors for his 


Goods and Chattels.  Coke's 1 Inft.$9;b. 

The Maxim of — Law is, That 
Ukima Voluntas Te ff ators eft perimplenda ſ. 
cundum Veram intentionem ſuam. And Res- 
publice intereft ſuprema bominum | Teftements 
Fare baberi. Coker, 1: Inſt. 322. b. 

A Will, countermanded- by a Feoffment 
and Judgment, given for the Plaintiff, al 
though the Title which he made for. him- 
OO Cube 8 Rep 93. Haw: 

17 
5 The taking of Husband and Core a 
| the time of her Death, was a Countermand 
of the Will of the Wife made during the 
N Cale: 4 Rep.61. Et and Hemb- 
2 Caſe. 

A Man by will i in Writing deviſerh part 
of his Land to his Daughter, and the other 
bra to this Wife for her Life , with the 

firs whereof ſhe. | ſhould bring up his 


Daughter; and that after her Death ĩt ſhould 


remain to her 3 he paying to one 
25 Shillipgs, and other ſmall Sums, amoun- 
to 40 Shillings. In this Caſe, it was 
* the "Brothar had Fee-ſimple ; the 
ae of the Land being but 3. Pounds pr 
. But if * Devie had d been "my 


he 


Mills and Ceffaments. 9 
the Proſits of the Land to educate his Daygh- 
— or with the Profits of the Land to pay 
ſo; much as 30, or 40% or 50 Shillings per 
Aanum : It is but an Eſtate for Lite, for he 
is ſure to have no loſs. Coke's 6 Rep. 16. Cob 
lier's Caſe. | nent tu, | 
Ie appeareth by Glan vile, who was Chief 
Juſtice in the time of H. 2. lib, 7. cap. 1, fol. 
144. That every Free- man, withont the AF 
ſent of his Heir, might diſpole of a reaſo - 
nable part of his Lands with his Daughter in 
Frank- marriage, to ſome Religious Houſe to 
have Divine Prayers _— for him in Frank- 
almoigne, or to any Servant in recompence 
of Service, but all that muſt be in time of 
Health; but if it were made in time of Sick- 
neſs, the Conſent and Confirmation of the 
eldeſt Son was requiſite to it: And a Man 
could not have given any to his youngeſt 
Sons without Conient of the eldeſt; but of 
Land which he had purchaſed he might have 
giren part to his youngeſt Sons, and if he 
had no Iſſue he might have given all to 
whom he pleaſed. And if Lands are given 
to a Man and his Children, or Iſſue, and he 
hath not any at the time of the Deyiſe, It is 
an Eſtate tail, &s. And the Statutes 32 . 
4 H. 8B. enabling the making of Wills were 
made to the great diladvantage of Heirs. at 
the, Common Law. Vide plus Coke's 6 Rep. 
Probate of a Teſtamene ſhewed forth un- 
der Seal pf the Ordinary, yet the other Party 
may plead that he who is Dead dyed. Inte- 
ſtate : So if Iſſue be taken upon Probate of a 
Will, or if Adminiſtration were — 
41 


„„ Wi to be proved before them in Londen, 


in 


7 2 mini Sermo, as is 


© Wilts and Teftaments. 

_ (althouph they ſhew the Biſhops Letters Ty. 
Rimoniial) 1. tt be ute by Jur. And of 
divers manners of Proof and Tryal, fes 
Cołes 9 Rep. Er "Cal * of Abbot of 
Merctlle. ML 
When aMan waketh a Deviſc of Lands i 
| Londen, and alſd ofthis Goods, Then fiſt the 
Execurers halt prove the far1+ before the 
Ordinary, and che "after they ſhall 

1 the fame before the Mayo: t London, hc. 
Auch it all be there Inrolled ; and then up 
da chat Inrolment the Mayor, vpon' Ex previ 

Lusrela, ſued for the Lands, ſhatt do Execu- 
tien, and ſuch 'Proceſs as upon 4 Fine of 
Lands, Se. And by the Writ! it appears, 
That a Man 2 A Writ to che Mayor | 
te compel the Erecucor to bring in the 


rr 


„0 


ind te be Inrohed in che Hufting. The ſame 
Oxford, And thereby it Remeth reaſon. 
Able it be ſo dene in every other City where 
Lands be Deviſable, That the Executors and 
| Deviſecs ſhall have ſuch Actions againſt the 
Ordibary; and alſo of the 'Bailffs of the 
' Towns and Boroughs to Prove ſuch Will, 
N And S 
FIN B. 4431444445446. 
Deviter i Freneh, — le 
For Tifamemun, oft 7 Menu & 
before. Now 
if a Man deviſeth either by Special Name 
or Generally, Gvots''or Chattels Real or 
' Perſonal, and dyeth, che Deviſee cannot 
rake chen without Aﬀent of the Frochtor 
f Bir if 4 "Mate bv Seller! ef Lands in — 
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(ils and Teffaments, 
and Deviſeth the ſame in Fee, in Tail, 
for Life, or for Yours, the Devise ſhall en- 
4 for in that cae the Executors have no 

therewith.” Colu% 1198. 1114. 
withour 
enant. IA. 

112. 
An er Warranty vunnot be created 
| 1 for 4 Win in Writing is u Deed. 
But Fey ne or in 
Tall, reſerving a Rent, the Deviſee ſhall take 


advantage 5 this Warramey in Law, wlbeic 
the Ancetorwns me not dounden. Cotes . 


| Ira Lord erh Probatef Tehameng made 
within his Mannor, he cannot prove à Te- 
ſtament made out of the Precinct 0 his Ma- 
nor- 2 N. 271. 
The Pretogative OR of 
Parry Opt r on NW | 
arty ath Bowe niteviie other - 

B50. Min that Province, which 

whe is” 1 7 of 51. Son in the Dios - 
it is 10 J. by Com 

Lords and Commons, affeiit'in"Purtiamenr, 
chat the King may make this Teftawene, and 
ſereral* ks therebf. And if the King 
de made Executor, be appoints Perſons td 
execute it. The Probate of every Biſhop's 
Teſtatent ne to his Archbiſhop. Cole's 


Na as or Wits lithited by stat. 
* and eee ufo. Td. 


8 Biſhops 


[ 
4 this Deviſe of Lands 5 8 
any Attorntdent of Leſſes or 


tion. The Biſhops, ky 


Wills any Ceſaments, 


Ar tt 2 

| \-Bikops anciencly could not _ Fn 
Wills, now they may ing . e Kin 
their af Hors, — "Fi hor li 4 
5 a'Writ goes out ger 
their deceale. : Cod 4 lt. 336. e 


| Il ewe dale mae «. Will; and after take 
4 Hucband;. The: taking of Hushand and Co- 
venture at time of her Death, is a Counter. 
mand of the Will. The making of a Will 
Being only the Inceptian of it: For. Omne N 
| Teftamertum Morte Cov of: E ff 
luna oft ambulatoria: uſq; extremum vit ææ exi- 
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' Coungel, in > Cowles or Trois they 
may add ſuch Conditions or Froviſoes 
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e og N n or . oe 
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Wills. and CTeſtaments; 


5. 3 e the Deviſor! | 


be ſet to it 


6. If it be in ſeveral parts; er his Hand | 


and Seal, and n man be to 
each part. 
7. If there be 


any Interlining, or Rafe, 


make a Memranium of it. 


8. If you make any Revocation of all, or 
part, let it be by Writing, with good 4. 
vice. Coleꝰ 3 19 56. Leni and. minen 


1 he "Cuſtom of a City or won concer- 
ning the Deviſe of Lands is, Quod liceat uni- 
cuique Citi e Burgenſi, & c. Ejuſdem Civi- 
tatis frove Burgi Tenementa, ſua in p Ci- 


vitate ſive . in Teftamento ſuo in Ultima 
Legare cui. 


Voluntate ſua tanquam Cattalls ſua 
cunque voluerit, &c. Coles 1 Inſt. 111.2. 

1 Law it is nat ſufficient that the Teſta- 
ae lh of Memory, but he ought to have a 
kiſpoking — „ lo chat he is able to 
make a diſpoſition of his Lands with Under- 


ſtanding and Reaſon, (and that. is ſuch 


a. Memory which the Law calleth * ſaze 
and perfect Memory. * And upon ſuc'; 


matter it was moved in the Marquis of 


Wincheſter's Caſe, in Coke? Reports, to have 
a Prohibition out of the Court of King's 
Bench generally, to prohibit all the — 
ceedings in the Eccleſiaſtical Court, a: — 
for Legacies and Bequeſts given by the ſaid 
Will of the faid Marquiſs to his reputed ons, 
or others, in the Perſonalty, as for the Lands; 
and the Reaſon and Ground of this Motion 
vas, That foraſmuch as the Will concen- 
7 ning 


: f 43 8 


13 


dig ae Land, ind the. Teſtanmat ande. 


oblerved. See Termes del Ley. 


 Willis-and'Tefiaments. 


the Goods, are mixed togethar in Ong 
Will: if che Eecleſiaſtical Court hall pro 

ceedeoocerning the Teſtament of che Opa 
it ſhould prevent and prejudice the Tryal 


in this Court : For if he were 5 Me. 
mory at the time af making the Teſtament 
of the Goods, he cannot but be of the ſame 
Momory at the time of making the Will of 
the Land. And the Common Law aught to 
determine what ſhall be ſaid perfect Memor 
at the time of making the Will of the Land, 
and therefore the Prohibition ſhauld ba ge 
neral, .Quod- fuit Cnceſſuw per tatam ow 
And in Hil. 38 &r 39 Eli, i — ruled accor- 
dingly, and that no — ſhould be 
| Lowry for any Party till the Matter were 
ttyed in that Court, cube 6 Rep-23. Mar 
ge of Wacker Cu r 

| hat Words are neceſſary in Wills to 


make an Eſtate in — carrie Fee tail, or 
for Life, and what in Deeds ; and how the 
iment of the Party in Wills is chiefiy 5. be 


w neo © «== we 


po. 2779 Ser 


_ » Tofamentum is Teftatio- Ant, 2 fa- 
vourably to be expounded according to the 
meaning of the Teſtator, Is Contractibur be- 
* in Teſt awentii benignior, in Reſt itut i- 
Interpre:atio facienda ef. 

There being divers Wills, or divers Devils 
of one thing, the Laſt Will and Laſt Deviſe 


ſhall ſtand. Ole 1 Ia. 11 112.0. 

All my Eſtate in a Will paſſeth a Fee, 
| Caſes in — 262. Tirrel Segel Pa 
If a Pooffment be to 


chere the Fuße is fil} 


form Fs Will, 
— the Land 
paſſeth 


S. SS 25 S How 


* 
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3 — ' by the Feoff. 


_ as be ſhall appoint, it i ocherwile, 
91 Ib. 271.5. | 


ee 


ed (only as againſt Creditors upon Bonds, or 
other Specialties, the Executors, &c. } to be. 
1 and void. Stat. 3 & 4 V. G M. 

e's Abvidg.. Frands 172, Sc. Ar 
No Teſtament may. be Inrolled in the 
, London, unleſ the Teſtator put to 


Il But Teſtaments that may be found 


Good and Legal are effectual, ee 
Inrolled or of Record. 

The Teſtament there ought to be adjud- 
ged Effectual and Executory, having regard 
to the Teſtator's Will, — the words 
be defective, and not according to Common 
Lw. M. 69 49 

And as Lands and e ſo Rents 
ry Reverſions, may be there deviled, and 
Diſtreſs made for them, claul of 
Diſtreſs. City Law, P. 4, b 

The Ordinary, e Gall Hot be chiged 
for putting thei to à Will, not knowing 
the ſame — Forged. Wheg. Abridg. For- 
ging of Deccy.. 


A Feoffmenc to the Uſe of his Will, —9 
W Uſe of him n il al 


When a Man matzeh a Feotfment abba | 


Uſe of his Will, he hath che Uſe in the mean 
ime. . 2. If in\ſuch Cale che Feoffor by his 
Will limit Eſtates according to hi Power, 


"oe the Eſtates take Effect according to, 2 


Fut if the Feoſſment be to the Uſa of 
| ch Perſon-and Perſons and of ſuch Eſtate or 


— 


by forceof the Feoffment, and the uſe is di- 
rected by the Will, ſo that in ſuch Caſe the 
Will is but Declaratory, But if in ſuch Caſe 
the Feoffor by his Will in Writing deviſeth 
the Land it ſelf, as Owner of the Land, with · 

out any Reference to his Authority there, it 
ſhall paſs by che Will: For the Teſtator had 


a Wwe Deviidhlo-iart bin, apd Dower ado 


to limit an Uſe, and had Election to purſue 
which of them he would. Gl, 6 Rep. 18. 
Sir Edward Clere s Caſe,  : 

Acts of Parliament and Wills ſhall take 
effect, although Corporations, &. he not right- 
ly named, if it may be known what is meant, 
otherwiſe it is in Deeds. Cole 10 Rep. 57 
Cbans. of Oxford's Caſ mme. 
By the Cuſtom of Londom a Freeman; 
Widow may require a Third-part of his 
perſonal Eſtate, aſter Debts and Funerals paid 
and diſcharged, and his Children may re- 
quire another Third- part thereof; and he 
may by Will give away another Third · part 
of his Eſtate; and, if he have no Children, 
the Widow may require a Moiety of. his per- 
ſonal Eſtate. But if a Free- man dye without 
a Will, Adminiſtration ſhall be Granted to 
his VVife, and-ſhe ſhall claim one Third : part 
by the Cuſtom, and one Third part — be 
divided amongſt the Children, and the other 
Third part between the V Vife and Children; 
and uſually the VVoman is allowed Two- 
thirds thereof. Provilegia Lendini, 279. 

A Free- man by his Laſt VVill cannot pre- 
judice his VViſe concerning her Third; part, 
yet in his Lifetime he may gits them away. 
riuilegis Londini, Fo. 123. 1 


reer 
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hore.” Cob Caſe, Total 141. 


retills/and'Teffaments, 
"The Cuſtom of Landen is, That if the Fa- 


ther Advance any of his Children wich any 


part of his Goods, That ſhall Bar them to 


demand any other art of his Goods; un- 


leſs che Father under his Hand, of 12 His 


Lat nil do expreſs aud declare, that it was 
but in part of Advancement; and then that 


Child fo'partly Advanced” ſhall put his part 
in Hoch pot with the Executors ang Widdow, 


and have à full Third-pare of tlie edn * 


Accounting that which was formerly gi 


him as part thereof. And this is that in ft 
which the Civilians call, 'Cellatio Has. 


Cokos 1 I 76. 9. | 
In the Statute 22 Car. 2. cap. 10: for Settle- 
ment of Inteſtates Eſtates, is 'a Proviſo for 
ſaving'the Cuſtom of London, &c. and there- 
upon it was adjudged i in the Caſe of Pereiva! 
an Executrix, againſt Criſpe, Thar the 


Third- part of the Goods of a Citizen of Lon- 
den; dywg Inteſtate, appertaining by the 


Cuttom to his Adminiſtrator; is not ſubj 


to diſtribution by the ſaid AR of 11 Cor. 2. 
* A. 154. and Sir Thomas Jenes f 


ep. 204. Stat. 1 Fact. 2 
he meaning of a Will is to be performed 


F 


That the Laws of the Realm, and the 
Judges, who are Interpreters of the ſame, do 


favour VVills, Deviſes and Teſtyinciits/ in 
yielding to them ſuch à reaſonable Conſtru- 


ction as they think might beſt agree with 
the Ware of the 47 See Terme del | 
L268” 39/1 v7 3 18? 
he Pee. ſimple of the Copy hold being 
imied to the we of rhe Will of the Copy- 
| e holder, 


5 E nox inthe Land. d R . 
| era Acresto;angther, and that he ſhall 
e e ris aft 
Man's t and to his — 
ben bezo a Man and his Aſſigns without 
one, ——9— that is a. Fee · ſmple; but 
E ing againſt the validity of a Teſta 
were 1 time Infants, or in Travel 

onths. 277 they return from Travel to 
E exceed.their limited times, then they 
proved in Form of Law, but after the 


: Eſtap of Iatieritancs.mpy,pebs 
pa to his Exccutors Ten Ponnds; hereby the 
So it is if a Man deviſe Lands ta a: 
: 2 — 4 \ cheſs. Cale 4 Fee-ſimple:doth 
(for ever,) the: Deviſee hath but an 
if it e it anz Eltars tall. C,, 
= ey ought to do it at che time of pro- 
Ving 10 
x nondiche Sea ſo as they could hear no- 
lead again it, and the Minors. a; ear af. 
are excluded: from any Remedy, unleſs. it 
BY 0 Form; for then they muſt. 4 


; 5 beg; 40 remain im, the Copy-balder, | 
1 5 
1 Wl th gp Eftg ff. A if a Man 
Devaſee a Fee-lumple. by the Intent of 
er 
paſs by the intent of the Deviſor; but if the 
0 Ui Ia Man deviſe Land to 
bs iy * Vypen any one intends. to plead. 
or. within! a year after; unleſs. they 
ng of it, and then hes ſhall have Six 
er they.come'to full Age: And if ſuch Par- 
Tot Wo where the Teſtament was not at 
ament to Wn proved: over again, at 


) 


wens 57 0 


Ef lane, and Þ 
Sed of ſuch po they 1 
Aleded from nefit acerning 0 them by 


» _ A. 8455 his Laſt 
chat of the Firſt Paths 5 


Will, chen in a 
guy monks 5 "void. Per- 
kms num. . 3: Jol. 33. Mo 


Quſulium, pag. $1,  - 
- {Likewiſe I an ae named o ih 
Finſt Teſtament, and none in, the 725 
VVill, then the Firſt Teſtament wall ffan 4 
and the 7 — ſhall 8 =: by wy 


Codicil. | 3 3 
| If a Man be ſo extream 1805 5 he is a 


moſt at the point of Death, Tha 
| ſpeak; yer if he be Getunte 
and ſound Mind, 6 m4 appear by his 5 
ſtures and ſenſible Speeches; in uch Caf 
he may make his Teil 
— — ou acchrd, and not at the eatnelt 
requeſt ot importupicy of his V Vite, or 1577 
teme Porton, 2 2 7 Benefic 


ment, {o.. as it come 


wt a 


dee Gitane 


3h Siam, Part” 2. Seck. 25. 
T he riends of ſuch a Sick man, or any 
other Parſons: do. without" his knowledge 
repare a in VVriting and bring it fo 
im, and read” i And ask H im m If cha ſhall 
ſand for his Teſtament ; , a he anſwers 
| Yes, and immediately after dyeth : In this 


Cake ſuch Teſtament is not good, unleſs the 
eſtator had 'firff uttered his mind to the 


VVriter or Indicter thereof, vr had requeſted 


them to write his W Vill - or *Unileſs the Te- 


9101 being of lu roten Mind and Memory 
10 55 plalb 2 eh words 50 or other 
ppatent chnjectures, ec e the fame, 
- ahd not only” 155 anfivering Yea. vin. 
Part 2. Sec. 26. * 1 | 
„Though a Man r OT not to wats 
a Lv ht et notwithſtanding he ma 
Lawtully make 0 one; and if he have ma 
öne, and Sworn not to revoke it, yet he 
may afterwards make another, and revoke 
the firſt; but then it is convenient that he 
reyoke 175 alſo,” and ſay, I make this 
my Laſt Will and Teſtament, notwithſtin- 
ding my ſormer Teſtament, with the Oath 
therein contained not to evoke the lam. 
Sink. ph rene 
A martied VYoman cannot wake her Te- 
ſtament of any Mannors, Lands, erg 
or Hereditaments, by the Statute of 34 H. 8. 
neither can the make a Teſtament of Goods 
or Chartels without her Husband's Licence, 
Except ſhe, be. a 2 Queen or Empreſs, or that 
were Execititx for ſome other Perſon: 


Pert in ſuch Cale the way make her —_— .of 
#4 uch | 


ſuch ** the. hath, has U b 


his Detern en i 
— em min check of te of be Tar 

ot give them aw: Legacy: 

— 0" ye. without Vyi ol in 1 

855 = 1 48 Ns a5 Exech 271 (of 


— the Property is not alte ered), 

the. „but Ae 19 5 
| be committed to the, next of Kin 0 
N e But in bock theſe Caſes 
N Ne the Profits atiſing of 
che Ha , 105 Lambs, and fach like 
prove it of Kine and A Suh. Alſo, if the Wife 
p 2110 Goods by way A Legacy 1 ORs 
Srlon, in. & Ca Make 4 2 
ſtament, or 25 pe of the . wi thour 15 

Licence. — Though the Rall 


K Licenſe, to the Wife NES TY 7 


his Sos et. notwith 


Teſtament a 2 gh WI 
bare cher 10 B 1 0 0 abe 
abate.chereaf. But e Wite m 

Ge bebe of, his s Goods. ani the, 2 


cuters Pan e the fache, Husban 
25 ers the ods Ay the, ok then, he 
 Eannor gountermand the Teſtime t, though - 


WE made it without | his* 1 or, 

Row led & i. 5 after-ad Law. 

0 305 ee e en 
| | 1 Jon ake a Nuneupa- 

| | | 

be Teſtamen pt,, y e , Will be 
Tore a nch it vuchber 0b. VVitneſſes, 15 

he canngt - his Teſtament in V Vrieing'z '3 

unless . 50 5 be read before VVitneſſes, 

auch. then acknowledged by him to be 111 


03 
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„ con rh db th" 
Te Mi: „ HA, 22 Car. . he 
” 43 eee bf 

| e Naeh goody 8 
1 rt 1275 Ta Hh 225 


ji Fil 555 Teft 1 15 


F e's 


10 

this 1 8 4 5 

be, an wy 

and £3 e and, 1 th, = 

; a and mentioned: be Yate * 
formed, Clint 175 

5 dent. 17 In v = 18 Ee Na 

155 7 55 {ct my Hand an wo — 

wy 1 e Down ine 70. elo ina, 


2NPOY* O07 "it We ve beg! 8e yen 


f 11 8 | | 8 


| Au VVills and Teſtaments a are” 
ahd Recorded either with "he ps 

* The Prerogative. 2. Proper 
cs. z. fre Peculiar : 1 4% e V 
me ‚ e th aſe 
&, Chatrels, 

Ion * tothe Value of Five Pounds 
_ upwa e time of his Deceaſe, ov of 
9 Biß i ed to 1755 and. fas 
dent or Dyed, The Will of the Deceaſ 
| Proved * Recorded i in 8 Pre ai fot 


the whole Eſtate. The che 5 
FT 5 


ropative Are as ncierit 
none more Ancient as 7 5 Its Fer 70 0 KA- 
Q 


0 


: Secundi, "Anno Domini 
+, Wars, 0 hich are wich 


ti ſed. Rich 9 0 5 


Archbilbop, in whoſe- 555 this 
ſineſſes were carried vil: t e Siyicon of 
fats, made at the time ll. 

e Tame Rules and Obfervations mY 


1 matter of Adminiftrarigq « 


- 2h Ge where the Whole etfohal 15 
of the Deceaſed doth or 17 at Wh 


his Deceaſe, remain or be i ei Tk 
5 Where he Lived, and 2 Refidetit 5 


mo ti ſhalt” 19 | 
ok TY Ah the Ge | Ret giſter of ch 


\ 


A and Ceſiaments: 
| tO that the Value of Went or upwards 
Beals is not & was nos (at ſuch time) in 
any other 3 hs VVall of ſugh Thee 
 ſed'is Proyed Td corded in = Propec 
| Poren 5 . ee of the Arch- 

deacon, or his of courſe, or e 
mi bas 

And 10 the Biſhop's. Efes; With his 

| Chancellor or Commillary, with zeſervation 
| 10 the-Peculiars, together with, he Be. 
c 12 t of general Viſitation. 

Note, That by reaſon of the "Fawiliatity 
between the Biſhop's Commiſſary and the 
Archdeacon, commopſy zou may find VVills, 
not being of Pręrogative Nature 5 ſo ſoon 
| (metimes). with the one as the other, 
| SE like Rule, ff ee eee 
Noce . 9 
. Only Note, 'Tha "fomerimes You hall find 
'YVills proved, an e granted, 
in feveral, Dioct no ) unto ſeveral 
. Parts. or parcels 7 the Tate of, the Decea- 
a, ing and being at che time of his Death 

parated and divided: And ſometime 


thoſe which of right are proved, or. ga | 


ed and recorded in the Prefogative, to 


Tikewiſe called to be broyfd or Wenig 4 


the proper, Diocels, 
For Reh Wills ; as > fall in in time of Vi ſi cation, 
Faber of the Archbiſhop ot the Biſhqp .of [oh 


iocels, you mult Search for them accor- 


ing to the Rule of their Times, and Years | 


of their 77 an 3 grein. they. are Fr 
certain 
Heede, when the Pope had. pe 


| of eee in e We 7 


Pro bate 
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it and Ude, 25 

prabate G Wills, &.. which may be _= 

well now MiGog inter alia. 

. You-may«Note, That there be ſome Wills 

of hab which cannot be found with 
Regilter of an Court Chriſtian, and 

yet are extant in the Chappel of the Rolls 

* or the Tower in their en 


y, ſome wills Which cannot * 
cher eh th er of Court Chri- 
ſtian, or in Chancery, may (in caſe, inter alia, 
where the Deceaſed hath Deviſed any x fv 
to any. Bei or Body Politick) be f. 
Inrolled in Houſe, College, 
Hall, Abbey; &c. to whom ſuch 2 were 
Deviſed, or amongſt the Records of ſuch 
Societies; Diſſolred, or amongſt the Evidences 
of fughs unto whom the lame things! ſo given 
ce, come, if you purſue the ſame. » + 
ill which doth. only concern Lands 


BY to be oved — 9 Ohancery: 3 but if 
a mixt Will, and concerns Lands, Gods 


os 2 may 3 in the Spiri- 

e ok Wl, in the Spire Cours, 
ro 

is nd Tuben at the. mon ede the 


Witneſſes being chere en their, Exa- 
minationz ſhall not be given in Evidence at 
FE Common Law. Cro- Cas, DO Os s "a 


LAW, 99 N 
Will ot Lan L Doc. 88 


1 muſt} be proved, otherwiſe 
he 40. no Action, .,.Cre.Cer. 163 

me to prove, a Will, the Or- 
ay PEA: ag gl omit: but if 
very fs 56 other 
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neee, 
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if 
5 e os on h 
2 Wil 60 his — as To 1 
Tr ters 770 G 
2 yes che Wie alone pf | the 
FE 
W s s A e Bother 8 


151170 | ring, 


| 88 — 
. are under 


bun den abbue" Men ſhall not give the 
Prerogative WHOLE: 
tion there. 


A enge. Furtfaifion of tho Spiritual 
Cotrt th determie at what Age an Infaine | 
may make a Will, — an Executor of his 
Goods, and if t Sentence 
che Laws the Piry grieved may have 
WH Appeal or Dy PIO | 
0. Nene, ele. BS 
©: or may Aſpaſe/ofchl Wilks 
HEAR and if he doth not 
DO -Wike 3 bur he en- 
'theth without His Exccuter's Aﬀent, 


the Hizhand by his Will eſpecially ap- 
Ez may t ke: ern withour ſuch 


343. N ihne 
e 8 Ver. 
———. 


e Th e e 


deren that "Ed 
the" Tenements in 


46 92 D hen den Bauen 
0 Binz | ws. and cheir Heirs 
diy made and Len] 


to the Statute of Frauds aud Peru | 


ries, 


che the e 


; ries; and the. Name Edw;k ſubſoribeg at 
the bottom of the Will; and ch. foundcha 
Edwardi\King aber ward: having ntentipn £0 

| Revoke: the Will ana Dianam, who atiey: 
_ - . wards was Matried, and her Portion paid ta 
3 „„ 
be 8 upon the i 
-wirit ten do Tebify 7 That 


wise Name are under 
= the abe uni. Ed. King did, the ds ft 
1 A » date hereof, publiſh and geclars,. that 929 — 
2 ral 15 Deviſes in bis Will, 2 
relat be Daugbter Diana, ſhould: ceaſe and 
bot vo . — —.—5 and ber ay 
unto ſet our Hand; this 2409 of O8ober. 1685 
LS. LD. F. N. and C. W. And E 
laid Words were Writ under the ſaid Teſta: 
ment upon the fame Paper by the ee 
ob the laid Edward King, and Subſcribed. by 
the ſaid Four W itnelſes in, his. Preſence: But 
urther found that the ſaid Writing ſo 
7 — id Subſcribed, n Hee e If 
theifaid RA Ring, or any other, by his 
f Fe orihog. And ue fir | 
the Death oſ Edw King; Diews andes 
* Eatred and Demiled to the ahi 
if the ee were Guilty in Abe) 
nd ſor a Moiety for 3 1 a 1 
og ey for ie = ant. 
at the Wor "0s Ht 
upon zie ſame Paper, Anf the 1 Side of 
— P Ader, F his 
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lilis and Ceſtaments. 


bell by the Teſtator, or ſome other in his Pre- 
bed in his Preſence. And the Clauſe touch- 


dicil in Writing. or other Writing declaring 
ſtator himſelf, or in his Preſence, or by his 


ll revoleed or altered by ſome other Will or 
Codicil in Writing, or other Writing of the 
Deviſor, Signed in the Preſence of Three or 
Four Witneſſes declaring the ſame, any for- 
met Law to the contrary notwithſtanding. 
aud upon the firſt Argument, North, Chief 


the Deviſor®s Intent appeared plainly in 
Writing, and ſo no doubt of Fraud or Per- 


ame Paper ſhall ſerve for the whole; and it 
u not material whecher 1 Signed in the 
op or bottom of the Will or Writing: For 
by the Teſtator. But in another Term, 
Nath being removed into Chancery, and 


ment ſor the Plaintiff of the Moiety, by Pem- 
lemon then Chief Juſtice, and #indbam and 
Charlton, Niſi cauſa at another day, at which 
day Levinz then being preſent, Day was gi- 


. .. ˙ — ˙ . e 


£%; 
1 4 


Perjuries;not being Subſcribed by Edw. King, 
was the Queſtion. And Note, The Clauſe for 
mäking of Wills directs all Wills to be Subſcri- 


ſence, and by his Direction 3 and Atteſted | 
by Three or Four Witneſſes, and Sabſcri- 


ing Revocations faith, That no Deviſe ſhall 
be fevocable, but by ſome other Will or Co- 


the ume, or by Cancelling, Ce. by che Te. 
Direction; but all Deviſes ſhall remain good 


uſtice, and Levinx, held, That foraſmuch 


jury; chat the Subſcribing by King upon the 


ue Statute doth not ſay Subſcribed but Signed | 


levinz Sick and Ill, Rule was given for Judg- 


ra to; another day;che next Tetm, and it 
„„ n 
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2 5 2 go; eden i SHIITE Ef 
55 nnd in Boe, by Will De 
Tun 


bare, and s Heirs, in Truſt. 1. Toke 
part for payment of his Debts. 2. Ill che 
| Debes paid to pay 100 l. per Annam to bi 

Natural Daughier Mary, and after the Dela 
Paid 2067. per agen rants, ves 
me have n, to convey ſuccoffively:t 
de Ctildren. if Sons, ar Wel fl A. 
If Daughter, to them all; but o, as ib 
Husband ſhe Marries take the Name of Say 
3. For want of ſuch Iſſue, A. 
without Iſſue, he Deviſes em l 
Kingly Park, the Lands p fincipally in Oue 
ſtion, to be conveyed to 
Heir of his Nephew N Comer, and che Elen 
of ſuch eldeſt Son; and gives the ſaid-elef 

Son an Annuity o of. 45 I. per Annum, till ſucl 
Etate ſhall come to him: Bur if he clain 
any thing during the Life of Mary, or af 
of her Iſſue, then both Father and Son cos 


excluded from having” any thing out of bi 
Eſtate. The eldeſt & Son of Foby Cater ww 
 Amtbony, who had Two Siſters, the Deen 
dants Bradſbaw and Todd, Daughters of Jab. 
Aube dyed, and left Iſſue "Fob his Son 
iba in Tag Life of 'Mary Deviſed the Land 

| eſtion to the Praindf, and dyed with 
Hue. after dyed without Iſſue 
The Heir of Fountaine conveyed'the Land 
in Queſtion ro Bradſhaw and Todd, Siſters d 
_ Anthony; and Heirs of him, and allo ol hi 
Father Pubs. brings chis Bill to! 
the Lands conveyed to him, arab b 


E —— SFS See 7 r ß . . 


LS 
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alan, end. fo Wel deviſed to. bim by J, 


vn 47 
to hahe this Eftato: was voltod in . 


e don and Heir of Aut bon. Bur the rv 
eeper, d by the Chief Juldics Tre 
and Poel Baron of the Exebequer, aftet 
veral Arguments and long Conſideration of | 
the Authorities Cited on bath Sides, Reſolved, 
That Jer had no ic Ar r but 4 


meer k Liſe of Afiny; or 
22 bly wg Ap dc the Deviſe: to ths 
” or nd th at wt an 
r Si 
Ce of Arthony, and-diſmilled tho Bill, 
5 without Coſts, Provided he AemilHſßC, 
give. them no further — this 
uſts ge os ag p wu Fan = 
tain, Bradſhaw and Todd, in Cancellar.. | 
Error upon: 8 Judgment in Ej 9 
when — Verdict the | 
ue his firſt Son Bills, 
Chad We the Wife of die Lell, M 
alecond Son Robert, who had alſo a Son Ro- 
ut, Grand: ſon to the firſt Rabert. Rauber 
the Grand-facher Dexiſedt the Lands in Ques = 
ſion in theſe Words; Give ty Land in Tul. 
ling to my Son Robert; a bu Heirs., and 
Cie to my Grand ſon Robert 30 l. Alſo I Give 
to my, great Grand-daughter J. S. 180 l. Rohert | 
the ſecond. Son dy «hi the Life of his Pa» 
ther, one which bathe 
Codicil; by Which he Deviſed part of the 
Lands hib he had Deviſed to a Rokr his 
n to Jad his Daughter, and aſter that 
he. Republiſhed his Will by Word without 
Writing; and ſaid, That Nobert my Grands | | 


Robes 


= 9 tabe by my Laſt Will as 


made a 


s and Cees, 
| Robert my Son ſhould have done; andl after - 


wards Dyed. And the Queſtion was, If Ro- 


bert the Grand- ſon being the Defenidanc in 
the Ejectment, and alſo here, ſhould have 
the Land by virtue of this Will and Repub. 
lication, or the Wife of the Leſſor, Daughter 
and Heir of William the Firſt Son. And it 


was Adjudged in. the Common Pleas, by 
the Opinions of North Chief Juſtice, Arkin: 


and Myndbam, againſt the Opinion of Scrogs, 
that —— the Grand- ſon ſhould 06 . 

And now it was argued that this Judgment 
was Erro becauſe that, 1. Grand. ſon 
and Son are different Names of Appellation, 

and denote different Perſons. 2. Lands may 
not paſs by Will, unlefs' it be in Writing. 

2. The Deviſor himſelf took notice in his 
| Wil ol the difference between Son, Grand- 
| ſon; and great Grand- ſon, and made Deviſes 
to ſeveral Perſons by theſe ſeveral Names. 
4. The Republication: by Werd would not 
ſupply the Defect of this Will, which being 
of Lands ought to be in Writing,. 5. The 
Republication it ſelf took notice of the Di. 


To verſity of the Appellations, ſcil.-My Grand- 


ſon Robert ſhall have, &c. as my Son Robert 
ſhould have had. It was agreed, that the 
Republication would Aid a Wilh if words 
ars in it capable to be aided. As the Lord 

Cheney's Caſe, A Deviſe to William, and he had 
two Williams, it might be Averred which 
William was intended, becauſe the word Wil- 
liam was in the Will: And 3 Cra. 493. Buck- 
furd and Parnecote, A Deviſe of all his Lands 
in Aldworth, and aſter the Will he purchaſed 
athers, and then Republiſhed the Win; 2 

n. | | pak, 


paſa becauſe words ſuſfielent in the Will. But 
here he hath the word Grand- ſon in the Will 
in Wririag; and this Cafe is all” one with Bee 
an \Rigdew's CAſe, 'Phowd. Com and Hase, 
| Caſe, 5 Ch. 24.3- and the Opinion of Pophary 
aud Farmer; in Fuller and Fuller's Caſes: Crü. 
421, 413. & deny'd by the ether two jadges 
there, fcil. Geway' and Cleweb, and the ' Cafe 
there adjudged in another point. But for the 
Deſendant in the Errot it was ſaid, Herd is 2 
good Foundior in the words of the Will, and 
and the Intention of them may be ſupplied by 
mztter b, Grand is n other than an Ad- 
dition to 80 for ro diſtinguiſh between Sort 
and Grand. ſon, hoth being in Life at the time 
of making the Will; but when the Son Wes 
Dead, as he was at the time of the Republica- 
tion, the Grand. ſon might well be underſtood 
by the Name of Son. And if a Man hath no 
Son, but a Grand- ſon named Robert, and devi- 
ſeth Lands co his Son Robert, the Grand- ſon (Hall 
take them according to the Opinion of Valmſ 
ley Owen 88. And here, although that at the 
making of the Will he had a Son Robert, and 
4 Grand. ſon Robert, yet at the Republication, 
which" is a new making of the Will; he 
Had only a Grand. ſon Robert, he taksth it 
by the Name of Son, ſo long as the Name of 
Bapriſin is tightly expreſſed; and chere is no 
| r rotake it. Seropgs, then Chief Joſtice in 
B. N. held ro his former Opinion which he held 
in C. B. and faid, That he was not at any time 
* the 58 there, —— tiger 
udgment oug hit to verſed; Doibew Juſtice; 
2 — nil dinorums, Et adjorvafur. 
eber 26 W by others, the Judg- 
90 mant 
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haha; 


ment way reverſed; 


o 


Opprobrious words againſt the Mayor of Len- 
da, aud under ſome diſtemper of Mind, but 
eat perſonal Eſtate to the Value of 
1000 J. made his Will there, Aiteſted by ſe- 


veral Witneſſes, and there, upon hearing the 
Cauſe in the Pretogativs Court, Sentence be- 


ing againſt the Will and Adminiſtration com- 
mitted, the Cauſe came by Appeal 


Delegates at Serjeants-Inn in I „ ſcil. 


Lend Biſhop of Biebßeld, Lloyd Biſhop of St. A- 


ſupb, Treby Chief Juſtice of Common Pleas, 
Rokesby Jultice; de dom Cur” and Jobs Powel, 
Junior, one of the Barons of the Exchequer, 


Dr. Oxenden, and other Civilians; where, for 


avoiding of the Teſtimony of two Witneſſes to 
the Will, were produced two Records, by 
which they were found ſeverally Convict; the 


one, for Publiſhing a Libel; the other, for 


Singing a Song againſt the Government, and 
both adjudged to the Pillory. But no Proof 


was that they were put into the Pillory, but 
only the Records produced. And after their 


Examination in the Eccleſiaſtical Court, hut 
before the Sentence there, came the General 
Pardon by which they were pardoned. And 


the Queſtion was here, Whether their Exami- 


nation and Teſtimony given in the Eccleſiaſti - 


cal Court ſhould; be Admitted for Evidence? 

And r. It was admitted, That they being Con- 

vict, and adjudged to che Pillory at the time 

When they gave their Teſtimony in the Eccle- 

ſiuſtical Court, the Pardon afterwards doth not 

make their Teſtimony good, if it were —4 
#1 
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before the 
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eus and Cendments- 35 
goed when i was firſt taken, 2. That the 
Adjudgment of Pillory made the Iofamy; al- 
though thar they were not at any time put in 
tbe Fiery. Bur 3. The great Queſtionof the 
Caſe dds Whether the CHnviction and"Judgs 
ment ſüß theſe: Cximes hall: make them Inſa- 
mous, and deſtroy their Teſtimony; notwith 
ſtanding the judgment of the Pillory ? For ic 
was ſaid of the one part, That the Books, as 
Britton, Cv. 3 Inſt. &. which ſpeak of the In- 
famy by the judgment of the Pillory, ſpeak of 
the judgment of the Pillory for ſuch Crimes 
which import Deceit and Fraud, as Cheats, &c. 
and that it is from the Nature of the Crime 
that chile Infamy ariſes, and not from the Judg- 
ment. To which it was Anſwered, That it is 
the judgment upon which the Infamy ariſeth, 
and not from the Nature of the Crime. As if 


one be Convict of Cheating, yet he may be a 


Wirteſs if he hath not Judgment of the Pillory 
for it. Secondly, it is ſaid, That Pillory al- 
though it infer Infamy by the Common Law, 
yet by the Canon and Civil Law (by which they 
are to be Adjudged in this Caſe of a Will) dorh 
not import Infamy, unleis the Cauſe for which 
they are Adjudged be Infamous, and to that 
the Civilians ſeemed to agree. And after the 
Council were withdrawn; for this Cauſe only, 
as'Rokesby and Powel afterwards ſaid to Lewinzy 
the matter not being Infamous by the Canon 
and Civil Law, the Depoſitions of the Wit- 
neſſes were admitted for Eyidence notwithſtan : 
ding the judgment of the Pillory, Per tour le 
Court; and the Sentence in the Prerogatixve re- 
verſed, and the Will Sentenced te be good. 
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ving ſupplied what 1 haye fo 


Eegal Forming of their Witts and TT eſtamente, 
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Regular Execution! and Fenſorming of _— 
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aue, is when a Man makes tys/Teſka- 
ment and Laſt Will, and therein nameth 


 th& perſon chat ſhall Execute bis Teſtament, 
that is his Executor; and is: a8 much in tho 


Civil Law as Heres. Defignatys or Teſfamentarias, 
as to Debts, Goods and Chaitels. And ſuch 


an Executof ſhall have an Action againſt every 


Debtor of his Teſtator: And if the Executor 


hath Aﬀets;' every one to whom the Teſtator 
was indebred ſhalł habe an Action againſt him, if 


be have an Obligation or Specialty; but in every 


Caſe where the Feſtator might wage his Law, 


no Ackion lies againſt the Executor. Termes 


| Cattel, Corn, &e. taken of the Tuſtatots. 
EN I. 139. Ie ene e, dr moe ag 


del Lx. 
Sar OREN may rig. a Writ of Freſpals for 


AQion of Accompt lieth for, but not againſt 


Executors, F. N. B. 257. 
Where the Obligor thakes the Obliges bis 
gone the Exc- 


Executor, though the Action be 
curor may retain. Cole 1 Inſt. En 1 Tall. 


Cike's l I. 26 1b. 
as The 


erm. 
r Teſtator and Execmor are Correlarivn; 
and therefore if a Leale foriift be mude to tha 
Tenne Remainder to m Executor for 
n Ohartul ſhall veſt in rhe Leſſeꝝ him 
J sell üs if & had been CIA 

anti lie Eavbaibt: Ok al 

If Grade in Socage make his Executors 
and dye, the Heir being within the Age of 
Pauntdes,che'Exccarcr ſhalt not hare tho Wah d- 
ß bor asche, che n Friend to w 
the {nhvritance cannot deſcend: Coke 1 
4678." $9\218103-omgH<s i zug: uh 
-o:FaheraTxpences,:atrording” to the Qty 
of the debeaid / are ti be alia wedꝭ dur 
Gdbds; before: any other Detiti or Duty Hat 
ſoever ;\ for that is "Opas Pium 
Ful 7 3% 10, ©: Aion 10% % %%% ne N 
1 eee Bus Tot arors ,' is when'thE 
Execùtört wilbdeliver Legacibs;: of make Ruſti- 
tution for Wrong dene by their Teſtator ve 
pay his Dabis due upon Contracts of 
Cialties, whoſe days ys of-PayMene are not 
come, S and keep not ſufſicient in their 
handeioddiſcha thoks Detes pon Arcon or 
eng which they are ga hes 
Law to "ſatisfy in the firſt place; dent 
ſhall berorftrained to 'pay'rheſs but of t 
own' Gdvgds;' 'nacording wi the Value of what 
they Ne . N oe] ik 
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ſieſt braught.  Tariwes del Ley. \i 1 bas 
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nitzaneat, Statute; Merchant or Stüple, although 
though they -are:more:pliſne; i ,. Ren 


60. Caſe of the de. of Sadler, anti the 
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Tt an Executor 450 to 15 Debt . ftp 
Tiſtamts, and, haveind ſſets: im hi 
tithebfthe Promiſes; and if e e 
bo may. give the ſame in Evidents; and pro · 
hare thereby remedy againſt hit Bromiſe; 
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qulal ant / Fehlen 25 03 90 1640 
If one Bxecutor be cited and refuſe, Yer tie 
lab V aſterwards Adminiſter at his — Ba . 
Anne 1— Bur if all refuſe before the 
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tration de angrher there they cannot 
Wards Adminiſter. che ische 
;roveth the Will Fd the other 
7e. in afl A&ions for Debesy and they ma 
Jeaſs' the whole Debe ; and they A 
hall Rave an Rien by Survivor. Rd 
m_ Againſt them all — 
—— Win de not 
br 2 7778 Henſlve"s Ca 7. 3 Left VR, 
Us. — Ptobateof Wills by Common Law be. 
longed to Temporal-\Gourts and in {dine 
Places in 1 we the Lords in their Courts, as 
Cour or other Courts) have Probate of 


the Exetittors have a Temporal 
Intereſt by the Wills, and the Pro. 
— 2 them no Night or Title: But che 

880 not willing to admit them te br 
nn Wichdut ſhewing-rhe Will dufy pt 
der Seal of the Ofdiuary: But che provi 


Exscutor is ſufficient for all. Cok?s! 775 
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tall Gaſes where Action is brought by ons 
40 or, althonght it be for Rent Atrear, 
or other matter grown due in their ti 
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Executors ſhalf have an A Aas for Re Rene be- 
hind againſt the Grantor, and ſeveral TE 
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WF Ideliveet3oods te ene whis is indebred to 
me and dyes againſt hs Bxeonrow Ti may 
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uſe that the Writ is agaiaſt rhu"REikbcyrwr 
ſnzuls Hetze Who: Daring ark for tet De- 
tic iti Me. Dane ardttcreforethe ri 
wellwarrantsithe'Count*torwdevhare pu "for 
Debt, and purtly for Datinuꝛ bir fach'A 
inſt che Tete bs 
cate againſt We- Wrie sughe to 
have boarn che Dili Dro Tad 
gh [201d5C ech o n iofds 0 
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If E queer f. LEO for ne 
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erm Action of 5 30 not lie 
| bi 8 bin for Rent due after the Aﬀignmeni 
like Hog! 2 over his Intereſt and 
ſe: Bot if he aſſign t of the Matter or 
Land gransed need it is Otherwi e, and in ſore Caſts 
4 ll be apportioned, Cote 5 Rep. 14. Walker's 


he he ig Remainder, and not che 75 
tor of Tenant, for Life, ſhall he chark : 
Diſtreſs. for Rent Arrear in the 1 e 
Lal for Life, Cote 5 Reh 118, e, 


here Execators of a.Perfon Outla wed n may 
ſacbly, .and then take advantage of the King's 
Pardo. but not before in the Caſe of a 8 
ject, where Executom ſhall have Attaint, b 

Stat, 6. Ed. 6. Reſtitution upon Stat. 21 K 
Adminiſtrator ſhall have a Writ of Error upon 
Stat. 27 Eliz. Coke%s 6 * 80. Sir Edu. Phit- 
ton Caſe. _- 

In Replevin Executor or others need not al- 
ledge Seifin in making Avowry for Rent; for 
the Deed' is the Title, and no Seiſin need be 
alleged, unleſs forced by an old Statute of 
Kauen. Cole 8 Rep. Sir William Foſter*s 
Caſes. 

Na) Maxim i in Law, That Executots ſhall 

not be charged with a Simple Contract, nor 

N Debt for Meat and Drink of the Teſta- 
tor. although it be of Neceſſity, and for which 
an Infant. ſhall be bonnd for his Contempt. 

Nor the Execu:ors of the Lord for, Surplulage 7 

9 Accompt before Auditors; nor in an Action | 

don the Caſe upon Annie, which is 5 N 
| Alon, and. Gan wich the e > mo 
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5 4 he Lieutenant 81 the Tower 101 
his Action againſt the Executors of a Priſoner 


\ 


| ' Gaoler ; for the Gaoler is bound to find 


812 


eutess, 
EY; mi 7 hare" rene kts 


Ale E ch _ 


5 ay 17577 
1 "lies again 
7, Pinchon's Cale. 


2 


has 8 


ying there for Treaſon, for the Meat and 
pen for ſuch Prifoner:The like of any = 


and Drink. for his Priſoner, and in {a 15 


the Priſoner cannot wage His Law. 7 

The like difference is. between a 15 wig 
and Limner of Books ; for the Labourer is com- 

llable to ſerve, dut the Limner not. ; And 
therefore was his fault he did not take 4 
 cialey upon his Agreement. Ch 5 R 
_ Pinchon®; Caſe, But Actions upon th Ke Cale ur 
Aſunpli do well lie againſt Pegs 1.98. 

Action of Poa lies, not againſt. Fre U- 


tors, but on for. the King. . p 4h 


ry Te, a Man. make a Leaſe for Life to ons, te 
Nen net to his Executors for 21 years, th 
Term for years ſhall veſt in him ph ntly, For 
even as Anceſtor and Heir are Chreelatlys ; 

| (44z,) one cannot be named without Relation 
ro the other as to the Inheritance: "AS if an 
Eſtate for Life be made to 4. the Remainder 
to B. in Tail, the Remainder to the right Heirs 
of A. The Fee is veſted i in 4. as it hag been li 


mitted to him and his Heirs, even fo are the 


Teſtators and Executors Correlativs as to any 
Chattel: And therefore if a Leaſe for Life be 
to the Teſtator, the Remainder to his Execu- 
tors for years, the Chattel ſhall veſt in the Leſſee 
bimfelf, as well as if it had been ni to him 


Wo $ Executors. Coke's 1. If. 54. 
* 54: 155 
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ir Brechts — reprefece 

1 Errcutots. | 4 

the Perſon of the Teſtator, thanti Meir doth” 

chs Anceſtor g dot if 4 Mau ebindäth him- 

ſelf; bis Executors ara bund though they be 

not named, but ſo it is not of the Heir, and — 
c 


* 


of | Adminiſtrator; and Ordiaary ao 
eh Ihe ay 16 1197 

And though the Executor be not named, yet 
the; Law appoints him t receive Money due or 
owing to the Teſtator : But io duth not the Law 
appoĩn the Heir to receive the Money unleſ he 


be Hamed. Coe 1 Hf. 10 % A114. 


If Mortgage be to pay the Money to the 
Mortgagee, or his Heirs, the 'Mortgagor can 
not pay the Money to the Executors' of the 

tgagee: For the Law will never ſeek out 


ceſſare 


to the Mortgagee, his Heirs or Executors, the 
Mortgagor hath Election to pay it either to 
the Heir or Executors. Coke's 1 Inf. a 10. b. 
If Feoffment be upon Condition: to pay Mo · 
ney; to the Feoffor, or his Heirs or Aſſigus, at 
ſuch a day, and before the day Feoffor makes 
his Executor and dyes, the Feoffee may pay 
the Money either to the Heir or Executors, for 
they are his Aſſigns in Law as to this intent. 
But if a Feoffnient be made upon Condition 


that if the Feoffor pay to the Feoffee his Heirs 
or Aſſigns 20 J. betore ſuch a Feaſt; and before 


the Fealt the Feoffee maketh hisExecurors and 
dyeth, the Feoffor/ oughe to pay the Money to 
the Heir, and not to the Executor, for the 

Gan i! 210501 bo eee 
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: — de Momey eber 8 
h the! cot 
Feste, er to che: unnd Feoffer': And: fb if 
the Feoſfet dein ha may pay ix either to the 
Heir of the ficlt Feolfe, o or to the ſecond Fe- 
. I WIS 5 A 
| im ion copinpe; 
and hate:the'Defenddhc imecution for Ar- 
reqarages: NouttheTeftamenc is annulled, fur 
| on the Teſtatir was an Idee and cas Re- 
Spi 


in Lay, 


101180 $5776 
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ritual was: removed ima che Chancery 
by. Writ, and ſent incovthe! King's Banch 
here the Action was hrongut; and thereypon 
the Deſendant braugim an Aulita Querels , 
ang adjudged it did welb lie. Cotes's 8 Repo” 
Dy een Cafe. | TAU FRETS WW 


The Lady kenne, Tenant for iſo: Aden 


ſor years, if ſhe dis ed ſo lo yield- 
ing: 100 l. at the Feaſts of St. Michaet ind the 
Annunciation, or within Forty days after; the 
Leſſee made his Wiſe Executrix and dyed, che 
Latly afterwards made her Executor, and dyed 


the Thirteenth day after gr. Michael: Her 


Executor brought Action for che Rent due 2 
Mebasimas, but the Court was againſt the 
2 C 10 Rep. mige Williaw Claw” 
\ 8; «£3095 We 1 07. 
Every Excontor is an Adtnitiſtrator of Goods, 
and the Pleading is, Ne ee Executor, Nec 
= * come Exetwtor. And an Ad- 
miniſtrator hathi- the Office:and Quality of an 
Excewor. Cale 5 Rep:83.” See Caſe" 0 
Han Execucor or Adminiſtrator plead Pay- 
ment or Recovery of other Debts in Bar 55 an 
Action; 
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e — 
Action; if it be hy Sorin, it ſhall be g Bar 
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if, e. 
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take 
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wo” Ro 


poleth of them as his own Goods, that doth 
not in conſtruction of Law make him an Exe- 
cutor of his own wrong; becauſe. there is an 
Executor of Right whom he may Charge, and 
theſe Goods which are taken out of his Foſſel- 
ſion after he has Adminiſtred are Aſſets in bis 
hands. But although there be an-Executor or 
Adminiſtrator, yet it a V take the * | 
| and 


auen bim, or proved the WII, in 
in nen be Charged ns Executor of fis 


e kan, aer he hath them upon him the 
S 8 ' 7 * 33. 26d"; 
ff a Man bail Goods to another, and after- 
Wards the Basler dorh Releaſe to the Bailee all 
Mies, che Bailee dyeth, in a Writ of Detinoe 
brought againſt the Executors they ſhall Hot 
eie wilyantipe of Uns Neleaſe, for the ſume 
artetmmeth by the Death of the Bailee; and 
the. Action given apainſt rheExecutors is anew 
Action (although of the fame Nature)grounded 
| Upon their own Peteiner. Cite: 10 Rep. 51. 
f Apr of the Teftator to pay a Debt 
or Duty, an Action upon the Caſe lieth aga! 
this Executors. Cute, 10 Rep. 77. Loviess 


* aty Peron by recommending an Officer 
to'the King, or otherwiſe be 4 Means or In- 
FArument' of Lois or Damage to the King, he, 
his Heirs, 'Executors and Adrniniſtrators, ſhall 
be chargeabhſe to the King for fuch Damage ſu- 
Rained. "Res 1 Rep. 91192, Earl of Devon: 
are Caſe, _ Is b 22 ö | 5 £49. * 
ow $54 SIT 15 * uns 77 k Where 
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5 afterwards Adminiſter. or wy of 


de Feftanienr their Authority 5 Spe 


Executors; and Stat. 31 E. 2 11. to. 


Written. 


have ge 1% ſhall char 
. — . wy Tore by. 
in Peuſt in ' their Lite-time: 


86. 87. 
hre one Euscutor may t 


5 


bebe he 


otherwiſe ĩt is if they all refule before the Or- 
dinary: And Probate of Wills deal ft 
Court before che Ordipary bath 

times, Src. and they bay . 1 15 — 
OG, hut Copſuetudine Ang 

ds cavmmune And alter they . 5 


they have not the Power co ta the Refy 
any, when any of the Executors prove che 
much more canceraing the Fo 


And 
Ordinary in Probate of Wills, Granting 


niſtration, ce. and the Statutes concerning £ 
ſame. Ses in Coke o Kn. 378,95,4. Hen 
14 5 | 118 
By the Common Law Executors 

have an Action of Accompt in 75 por 
Privity of the Accompt. But Stat. Heft. 2 
cap. 23. giveth an Action of Accomp to 1 
cutars „ Stat. 25 EA 3. cop. 5. 0 

. 


niſtrators. Execùtors of the Accomprant 1255 
able to the King by his Pres ee | 
of Accompt; but tis otherwi the Caſe of 
a common Perſon. Vide Cobss 11 Rep. Ban 
of Devonſture : Caſe. 

An Executor is not chargeable j in an Acgomp 
that nothing came to his hands, nor in Ac- 


whers he cannot be charged ia Detinue; 
compt, where the Teer was not bound 19 
5 2 * 4 
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| 
1 
! 


—— » . 


* o 
. 


„ bee 


of Books (which the Defendant had fworn by 


ſendant: td Accompt; for that all the Money 
kreœceited by the Profits was pardoned: by the 


* 


Tender Accompr, although to the King. Vide | 
Coke's 11 Rep. Earl of Devonſhire's Caſe.” 


It hath.been attempted in Parliament to give 


an Action of Accompt againſt the Executors of 
a Guardian in Sogcage, but never could be 


| effected. Coke 1 Inſt; go, B. 45h 


In regard of the length of Time, and the los 


His Anſwer )'it was ordered,” the Deſendant 


| Thould nat be charged in the Accompt for more 


than according to his own Oath. what was 
made, or he did remember or believe was made 


by ſale of thoſe God For an Accomptant 


having loſs his Papers by no fault of his own, 
ſhall not be charged beyond his 'own Oath. 
Vet à ſurviving Factor was co Accompt for 
what was made by himſelf or Cofactor; and 
in ſome Caſe zn Accompt lies againſt the Exe- 


Futrix for the deceaſed Factor. Caſes in Chan- 
cery 127, 128. Holſtcom again River. 


In the Cale; Srow?l againſt Long, Executor 
to George Long, the Lord Keeper declared, That 
if the Defendants Council had not offered to 
to Accompt he would not have ordered the De- 


Act of Obfivion. Caſes in Chancery 17 3. George 

Stowel againſt Long, Executor to Long. 
Plea of Aceompt ſtated, over- ruled, although 
the Defendant was but an Executor, and plea- 


ded that he knew not how to Accompt; but 


this was upon full Proof that 200 J. was omit- 
ted in the Accompt, being paid by his Ser- 
vant; and entred in his Book, which he then 
had not. Caſes in Chancery 262. Wright againſt 
Croxon, © 4 a ee. 

EG Accompt 


Executazs, 53 
.  Accompt lies not againſt Executors or Ad- 
| E — becauſe they are not privy to the 
Accompts; and a Detinue lieth not for Money 
numbred, becauſe one Peny may not bo known 
from another and the Teſtator might not 
wage his Law againſt a Bill bein ng; Sealed and 
Delivered as a Deed... Vide Dyer 38. Pla. 
— is clear Law, that no Aion of Accompe 
ainſt an Executor or Adminiſtrator, 
fo 2 gov dath not attend them £0 be Pre- 
vies to the Accompt. Dyer fal. 23. Pla. 145. 

Accompt lay not againſt Executors for Three 
Cauſes... Firſt, For want of Privity, and for 
that he never was in Poſſeſſion Ht FRY | 
125 took any Profits of it, ©. Dyer 21 277. 
Pla. 59. 

In 40 Actions brought by Executors hall be 
Summons and Severance,, hecauſe the heſt ſhall 
be taken for the beneſit of the Dead: And ſo in 
an Action of Treſpaſs, 8 Executor for Goods 
taken out of their own Poſſeſſion; and the na 
„ as Executor. Co. 1 Inf. 227. | 

The Releaſe of an Infant-Executor, if — re- 
ceire full. Payment or Satisfaction, is a good 
diſcharge. for what he receiveth, but it i il We 
wiſe without payment. 

But the Releaſe of Feme-Covert . is 
not good, for ſhe can do nothing to the pre- 
jadice of the Husband: But without Queſtion 
= Releaſe of the Husband is good. Co. Rep. 
lib.5. 2 p. Caſes of Executors, fo. 27. 

If Executor do not fell, but refuſe to make 
| ſale, he is bound to put all the Profits of the 

Land to the uſe of the Dead. Ce. 1 lat, 236.6. 
Aſſets in maine I Execmors, is when a Man 
e makes Executors and lzaves them ſuf- 
| r E 3 js ficient 


— b * © 1 _ * * N — N a f a 
* 7 * 5 ” * 
' 5 js x” , £ 
4 ” 
: A : 
* - N 
- yi. 


_ arte 


aki tate the Profits, and thike Sale atvort 
the Deviſe. And when a Man Qeviſeth be 
his Executöts, it is 
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ffctent to f 
is come 
tis calle 


* In r e their Tandler; 
in ehen bands: N eee 


Ro : 1 * 
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hid, And his Meanifis be, th# they fHould take 
the Profits in the dee an meteſſary 


tie mean Profits dll the 
fale fhonld be Ale in their hafids, für otherwiſe 
_ ehiey fall noh BY 18; and ie N better es 
them an Authörfty chan an Efiatè, ühlels in 
5 Citfes. Co. i IF. fo:t 30. 871%. 
Dana ore by this Etecutor In nl 


Aion of Treſpaß ſhall be Aſſets; 
Dd er th an Teltatd?, Co. % fande 


S 102. 
Wire the Teſtator devifeit that Ns Exe. 


the Sale be made the Heir muy Enter, hd take 
the Profs. But when the Land is Uevited to 
is Executor to be feld, there the Deviſe t4- 
th away the Diſcent, and veſteth the Eſtate 
the Land in the Executer, and he —＋ —— 


enements to be fold by 
ne as if he had deviſed his Tenettefts to 


5 Teeutofs to be ſold; and in ſuch Caſe the 
Executor is Bond ts fell fo fon as he cb, for 


that the mean Profits taken before the Sale ſhall 
| Hot de Acts, and therefore ne may #therwiie 


00 8 ont 1 his own Laches, Co. 1 off. 


0. 36. 
Us rofs af hs ts by Dice in any 


titbrs Wall fell the Land, there che Lands de- 
fd in the mean tibie ts the Heir ; and 6htll | 


| 
0 
a 
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| n 55 
the Subſtance of the Iſſue, ( that is to ſay ) Af 
dots, and the finding that they are beyond-Sea 
is Surpluſage : For it the Executors have Goods 
of the Teſtators in any part the of World, they | 
ſhall be charged in reſpeQ of tham: Int it is 
otherwiſe in Felony and other Criminal Can- 


fe, for Ubi quis de ibi 
le, 1 N. Co. 6 Rep. 


= 

Executorof lis on wrong may bot Fetamn 
to pay himſelf, for then every Credizor —— 
comend-for it; and it is not reaſonable; for 
any to take advantages of his on wrong, Aud 
the Law of God ſaith, Now fachs Malum or 
inde & : welius eſt mm male: pit; 
2 Co. 5 Rep. fo. 30. 

F one hath Lands for years as Execuior, and 
ſarrenier. the ſame, now to ane relpe@ the 
Term is extinct, and to another reſpe&t ic ie in 
being. Cs. 1. Ren 8 7. Carbes's C. | 
Where che — to the Teſtatar was 
the cauſe of making the Leaſe to the Execuors, 
for that cauſe the Term was Aſſets in the Exe- 
cutors hands. Co. 1 Rep. 98. Sbellg*s Caſe. 

Uſes and Confidences to ſame were 
reputed Chattels, and there were deviſable, and | 
to other reſpects they were eſteemed as Here 
ditaments, of which there ſhould be a Poſefio 
Fratrs. But yet in Law, neither Chatteb nar 
Heredicaments, for they were not Ales to 
or Aſſets to tha Heir. Co. 1 Rep. 
121. Chudleigh's Cafe. Co. 8 Rep. 95» Matthew 
Manning's Caſe. 
When as Recomnr: ar Adweiniſieicergeltch 
Profits, nothing ſhall be Aſſets but the clear 
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Goods taken out of the Poſſoſſion of an Exe. 


cutor after he hath adminiſtred, aro Ades in 


e 


his hands. Co. 5 


Rep $4: Reals Caſe 
If Executor plea 


ſhall r the whole: But upon 
| Plex noe nothing per. Diſrent; the Plaintiff may 
' have Judgment preſently, and à Scire facic 
when Aſſets do Deſcend: Co. 8 Roy-ryos to Th 

" Mary Shipley's Caſe. * K203200 Lore v 
_ Where an Executor or Adminiſtrator „ 
in Pleading to conſeſs the; Debt, but that they 
have not Aſſetz, except to ſatisfy Debrs of Re- 


Record. Cole. 1 — 


Caſ a. v7 te 299 b Man 


Where Taswuteon — Feoffees hall: Anſwer 


Ce 92 que of ror: Profits receired by the Fe- 
| OO bebt ini! 


A Term granted to uſe of a Feme-ſole, 'her 


' -Bxecttobvandihor her: Hosband ſhall bare the 


Uſe.” Co. 4 Tf. 5, 868 7. 
Adjudged that a Term of by: years Hind 
to Charles Paget (after Death of Lord Paget, 
Who had — for diſcharge of Funeral 
Debts and Legacies, he would ſtand ſeized to 


uſe of J. T. e Life of Lord Paget, aſter to 
uſe of Charles Pogre for 24 years) was void, 


becauſe it wanted good Conſideration ; fora(- 
much as Charles Paget, and others, were Strih- 


p ers to the CO _ to — Pay- 


nothing in ke Hands 
or Heir — yo + per Diſcent, if Aſſets found, 
| 0 


r . / £ lc ae 


Z EE 


1 AWW. 
Covenant had been (that after the end or ex- 
piration of the ſaid 24 years, he would ſtaned 
ſeized to the Uſe of the Son ar ſepre) that his 

Son ſhould not have the ſame till the years be 

incurred: But the words being aſter expiration, 
or end of the ſaid Term of 24 years, and the 

Term imports in it ſelf the Eſtate and Intereſt 
in the Land; for this Cauſe the Term being 

void, the Eſtate of the Son ſhall begin preſently. 

Co. 1 Rep. 1 54. Rector of Cbedington t Caſe. 
If a Man hatha bare Authority accompanied 
with a'Truſt as Executors have to ſell Lands, 
they cannot ſell by Attorney: But if a Man 
hath abſolute Authority as Owner of the Lan 

as Ceſtuy que uſe heretofore had, then it is ot 

wiſe. | Pide Co. 9 Rep. 75. Combe Caſe. 
One Executor may Aﬀign a Term without 

the other, according to the Opinion of the 

r Lord Chief Juſtice Holt in Stonor's Caſe. 

e The Writ de Rationabile parte Bonorum lies for 

the Wife againſt che Executors of her Husband 

1 aſter Debts paid, and Funeral Expences diſ- 

„charged; and there muſt be a Cuſtom alled- 

ged in ſome County, Cc. to enable the Wife 

o or Children to the ſaid Writ, and fo it hath 

o been reſolved by Parliament, 3 E. 3. Detinue 
156. 40 E. 3. 38. But ſuch Children as be 
reaſonably Advanced by the Father in his Life- 

time, with any part of his Goods, ſhall have 

no ſurther part of his Goods; for the words of 

d the Wrie be, Nec in vita Patri promoti fuerunt. 

n 0. In 6. . „„ 

0 The Wife of Walter Pheaſant, who was an 

| Orphan, had her Portion in the Chamber of 

1- | London; and aſter Marriage Waller took out 407. 

e | thereof, and by: Will gives his {aid Wife her Por- 

Aach W tion 


2 
% 


"= ' Etecutors 
tion in the Chamber of Lenden being 2: 


other things to the value of 100 
— — — —— 


_exhibic-cheic Bill in Chaucęry againſt the Wi- 
dow to Renounto and Releaſe her Dower; and 
he Widow brought a Croſs Bill againſt the 
rs of her Husband , the Mayor and 
| Commonaley, and Chamberlain of Londen, for 
her Portion in che Chamber of Londen, and in- 
ſiſted that her Portion belonged to her, in regard 
2 was unaltered by her Husband in 
Life-tirme, and ſo was as much as if it were a 
das to her by Bond. The Lord Keeper con- 
ceived this Money in the Chamber of Landon 
was Debt, for the Chamber paid Intereſt for 
ity and fo the Widow Intitled to it; and the 
acceptance of a collateral Satisfaction will not 
bar her Dower, a to Yernon's Cale. 
Coſes in Chancery 1 $1,182 Pheaſam's Caſe. 

In the Cafe of Civil 
Aion was on a Will, whereby, after other Bo- 
queſts, chis Clauſe was added: Item, Al the 


| Feſt of nt Lande, Goode, and perſonal Efate, 1 


Grand children according to their Demuerits, The 
Deviſee who was Heir and Executor gave the 
Land to one, the reſt; and — 2 
ſtion was, If that was a Diſpoſition 
to the Truſt. The Lord — bid, 

take it for a Rule, That whereſoever — is 
2 Demand in Law. or Equity, there maſt be 2 


8 


e I fit not here to make the 
* — 8 
155 an 


AK mos Bf tad os 1 


againſt Rich, the Que- 


give to A. B. on Truſt to give to my Children and 


Certainty of the thing Demanded-to be adjud- 


S Ellas & 


= SaAMTTHEROQO A DOD 2,z0OOC,=m=>o0 


rs 


chan ei Wills go; uu therefore as 10 the 

Settlement of the Land on one, am not on 
all, I cannot alter; and ſs dilinifſed thi Bill as 
to thit:.. Another Queition aroſe tbuchi 1s 
perſonat-Eltare, wherein the Point was, That 
a Citizen of London being refiduary Legatee dy- 
u this brite but erde which 

ti Rion reſted rie in Leparce, 
but as Execuror, eld U. bn to the Cu- 
ſtom 4s the Executor's own Eſtate ? The Lord 
Chahoellordecreed it ſhould ; and faid; I will 
make Election for 8 Modern Caſes in Chan- 


es i Civil again 


could not 68mpel an Exeention at Law, there- 
fore Equity dutht: And as to the Pretencothat 
there was 10 Pert Wed in the Will to RN, 
Sefjoant der Mayhird ſaid, That when the Inten- 
tion is clear, all means without which — 
catiti6e be atteirjed, muſt be ſu pplied by a 
„ — of 1 N and — Prefitens Wer were 
cited; as Hugs and others againſt Collins 
ion dgainlt Lorkivn, and others. White Lands 
were decreed to be ſold, ſomnetime by the 
Heir, Grfietifties by the Exectitory, according 
to the Intent of the Party Appearing, althvugh 
no Perſon appointed to ſell. Caſes in Chan · 


50 Law always gives Mortgage Money to 
the Ereentor MEN fro Peron is named; an 
where the Hectien to pay Money, either to the 
Heir ör Exceutor h gönè by the Forfeture iin 
Law, *tis All dhe in Equity as if either Heir ot 
Executor wers named; and then Equity ought 
bs follow the Law, and give it to the Execu- 
cors: 


a6 © © . OH 3" 


e aegofwwy ll 7 


_- 1 
1 719 


Will was gbd T4 Ereeuted, bat ould 


© Ereentoyso 
tors: For in natutal [Juſtice and Equity, the 
principal Right of the Moregagee i #20 'the Mo- 
ney. Caſes in Chancery 285. ze | 
In an Action oguinit Executors apan 7 
fi of the Teſtator, the Plaintiff need not aver, 
that the Defendant hath Aſſets to pay Lega- 
cies or Debts, for that ſhall come on the De- 
fendants part; for the Law intendeth that every 
one will in diſcharge of bis Conſcience have 
Aſſets to pay all his iis Debs, which 'he:oughe-to 
e ode Ob 9 Rep 8770 fo: 90. Pischbon ; 
Caſe. 
He who 9 a Promiſe to ariather that 
il he will forbear to Sue, if he do not pay he 
ho promiſeth will pay the Money, ſhall be 
generally charged upon his own Promiſe : So 
when one is Executor, and maketh ſuch a Pro- 
miſe, the Debt is due by him in right of his 
Executorſhip,. and the Promiſe is made in his 
on right; and therefore he ſhall be charged 
in an Action brought upon his Aſumpſit gene. 
rally, yet that Money ſhall be allowed him in 
part of his Accompt as Executor. Vide Co. 9 Ry 
94. William Bainꝰs Caſe. 

Note, It is at the Plaintiff's Election to bring 
his Action of Debt againſt che, Heir.or Exe 
cutors. 

Actions Perſonal, are ſuch Actions whereby 
a Man claims Debt, or Goods, or Chattels, or 
Damage for them, or Damages for wrong done 
to his Perſon, and is that which in the Civil 
Law is called A&io in Perſanam, and is brought 
againſt him who is bound by Covenant or De- 
"= 00 1 a . Termes del ot . 


5 8 1 


* 
1 * 
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3 Executozs: - - 61 

A Man may joyn two or three things in his 
Action, where the Concluſſon of his Action is 
pertinent to the ſeveral matters, and doth; not 
vary 3 ag for Goods, and Debes againſt Execu- 


tors in the Detinet, , Vide Touchſtone of. Preſi- 


dents. | 
Note, That the time wherein he that is na- 
med Executor in the Teſtament is to delibe rate 
and determine, whether he will accept or re- 
fule the Executorſhip, is left to the diſcretion 
of the Ordinary, who not only within the Lear 


(allowed by the Civil Law) but within a Month 


or two, may cite him to accept or refuſe the 
Office. . Swinb. part 6. Sect. 4. . 
When an Executor intends to accept of the 


Office, it behoves him to make an Inventor y 


of the Teſtator's Goods, for if he meddle with 

the Goods, and refuſe: to make an Inventory. 
he may be puniſhed by the Ordinary: But he 
may meddle with the Goods as to the diſchar- 


ging of Funerals, or diſpoſing of ſuch things 


as cannot be preſerved, and kept until the 
time 2 making the Inventory. Swinb. part 6. 
Sed, 94 dl i 0. 3 177 11 75 0 1 
Note, That the Goods in the Inventory 
ought to be particularly prized and valued ac- 
cording to reaſonable Prizes, and not hudled 
up together ſeveral things in a groſs Sum; but 
thoſe Goods which do belong to the Heir after 
the Teſtator's Death, muſt not be put into the 
Inventory; neither may thoſe Goods called 
Bona Peraphernalia ( which is the Wives conve- 
nient Apparel agreeable to her Quality) be put 
into the Inventory: But ſuch is the general 
Cuſtom within the Province of Vor, that Wi- 
dows are there not only tolerated to reſerve 

nl I to 


67 mene 
to their own Uſe" their: e ae 
and 2 conyenient Bed and Furniture, but allo 2 
Coffer or Box, with divers things therein, as 
Jewels, Chains, Borders, and other-things ne. 
1 for their own Perſons. © Swinb. part 6. 
Se 

Certain Jewels to the value of $09 Marks 
were allowed to a Viſcounteſs as her Perapber. 
nalia, and accounted but a reaſonable Allowance 
for one of her Degree. Niſcounteſt Bindow's Caſ. 
Abr. fe E 51788. alben 
But Note, If the reſt of the Goods will not 

ſuffice to pay the Huband's Debts;/then are the 
(ter 28 Chains, Bordutes, and ſuch like, 

(Feing 515 "A Decency oof 8 but we 

to into the Inventory among 

oe Goods of Fa deceaſed towards che Pay. 
ment of his Debes . Pert G. 8. Sed, 175 num. 


in fin. | 
5 IX Note alſo, That the Hiiband 6a fuch 
Chains and Jewels, Ce. though he leave futh- 
cient Aſſets beſides to pay his Debts; and in 
ſuch Caſe the Wife ſhall not have them as her 
_ Perapbrenglia 3 but if AY Husband make no 
Gift, or Deviſe of them, and leave Aſſets be. 
| fides to pay his Debts, Fea the Wife in luch 
Caſe may keep them in Deſpite of ehe Execu- 
2. or Adminiſtrators. 7+." 8. Car. 1. B. R. 
Lord Haſtings and Sir Archibald Povgles's s Coſt, 
Che. I part. Fol. 251,252,253. © 
I any Creditor or Lepatary do a em, that 
more Goods came to the Executors hands than 
are named in the Inventory, he muſt/prove it; 
for otherwiſe credit is to he given o the * 
.  Swinh. Jah 6. 45 ein 


2 
rr, 


Ss Soc s ©6454. 
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Exetutoꝛs. 63 
Afchere be ſeveral Executors, and one of 
them 2 an Inventory, this N 
the other in an Aion broug t againſt 
them ; but che Party that Sues muſt ome 
chat ſach Executor hath aQually Adininiftred 
= that Goods came to gat, or elſe he 
ſhall-not be charged. Lenr Aſixæes apud Ebor. 


8'Car. 1. nes Gaſes e 75 7. * 
Fl. 199. * it 


eee, 
d e e | "_ } 1h Me. 15 6 0 


ri oY 
Aa Man be long | Abſent, and it be nat 
8 9 1 he e ae 
made a Willuit may be prov 

be reported that he is dead, and that the 
abſenc were Sickly, and a very S — 4 
3 away, or the like. Ru 6. 
Te 1 

2 $he are divers Words which make 3 
Conditional Diſpoſition, ſo there are divers 
Sores and Diviſions of Conditions, whereof 
ſome unneceſſary, lome impoſſible, fome'pof- 
fible or indifferent: W r > of 14 


extream, _ Olay, © 
SY 
gacy, avi Ach — not been at A 


exproſſed. Sab. port 4. Nr. 24 
Seck. 6. num. 2. _ 
extreamy;/ bur 


But when the Conditica 3 is. dh 
.indifferenc-or-poſhble,-thenit muſt firſt be ful 
filed before the Executor be admitted, or the 
| ants recover His Legacy; 8 

divers 


* 


t — 2 7 8 
— 1 = — 
— „ 140 * . * 
* * 
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* - 
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* 
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7) Ifthe Teltator.make 4. B. his Executar,.or 
5 25 e I of, Lægataty cannot obtain the 


pon, but — Veit * Event of the.Condition 


give him 1 00 l. if he marries his the Teſtaror) 


- Executor,..nor obtain the Legacy, Or if the 


Wee Living; and afterwards, did refule to 


| ther, Woman, er have obtained the Exccutor 


: " Executors, | 
tires Limitations to hoth cheſs hade. b. 
port 4.8627, . aum, 


give him 100 J, if or when his Son dyes, here 
or Legacy till ſuch a thing hap- 


Executorſh 


nnn it a3 „ 


is; .- 
If the Teſfator Sake 2. B. his Executor, or 


Daughter, ſuppoſing. her OO LARS, whereas 
ſhe is Dead; 5 Caſe though 1 .Conditan 
be impoſſible, yet becauſe the Teſtator did 
zink 5 to be Liviag, and therefore the Con. 
jon poffble, A. B. in this Caſe cannot be 


hter were Living, but Dy d before Mar: 
klage, in ſuch Caſe it is all — 95 but if he 


oy rry, yet notwithſtanding A. B. might be 
* to the Executorſhip, or obtain the 
. Swin, part + Seck. 6. vum 914,15 
= 7 the, Teſtator s Daughter were willing 

. to Marry, wich A. B. belore he have 
gbesiged the Executorſhip or Legacy, and then 
he refuſe her z in this Cale he gught not to 
Executorſhip, or obtain the 
unleſs. after her Refulal at firſt, and 
1 Williggae he be Married to ano. 


g ore 


ſhip or Legacy, and is poſſeſſed thereof; for 
then her Repentance comes 19 late. Swink 


fort Seck. 18. ae 
lo if the Teltator make 4; B. "his Executor| 
or, give him 100 J. if he Marry his. Daughter 
3805S refuſes to Marry her; hare he h 


' 


- | Exetutoſs: 


5 although afterwards he be willing to 
Marry her, and then ſhe will not Marry him, 


unleſs that at ſuch time when he refuſed he 


were not of ſufficient Age to Marry : For his 


Diſſent at that time when he could not Conſent 
doth not hinder him, nor is it 4 breach of the | 


Gondition. Swinb. part 4. Sef.8. 
II ome make A. B. his Executor, or vi ve him 


days after the Teſtator's Death : In this Caſe 
af — Executor or Legatary do perform the 
ſame with as much ſpeed as is pollible, it is fuf- 
ficient though it was not done within —_— 
days. Swinb: part 4. Se. 6. num. 11. 
If che Teſtator ſhall charge his Executor to 
whom he hath given all che reſidue of his 


commit Parricide, to pay then to A. 3. 100 J. 

In this Caſe he is not bound to the CLIN, 

for ſach Legacy to A. B. is void; e 5 
purt 4. Seck. 6. num. 12x. 


gives 100 l. if he pay 10 1. to C. D. before 4 
certain time; within which time C. D. dyerti, 
and then he payeth the 10 l. within the time 
to the Executor or Adminiſtrator of C. D. It 
this Caſe, becauſe he did not pay the 10 J. to 
wo A he 8 Executor, nor obs 
n the Legacy, See Swi 4 Sed. 7. 
But if 1 be made — rok too J. is be- 
queathed to me, if I pay to tha Teſtator's Son 
(being an infant) 10 l. In this Caſe, if I 
* it to the Child's Tutor; it is a. lufftcienc 
formance of the Condition. Ibid, © 


100 J. if he erect 4 Monument within three 


Goods, That he do ſome impoſſible Act, or 


Where the Teſtator makes an Eames, r : 


Y 85 { * 1 


OR | en 
. 4 * 
9 " 
* * 7 
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be admitted to the Executorſhip, or öbtain the | 


b, 
" 


Ik che Teſtater make: his Wife Executrix, or 
Sire her 106 l. if ſhe abideth with his Chil- 
den: In this Caſe, if he enter into to 
porform che Condition, or elſe ta make Reſti 
_ - cution, he may then be admitted to the Exe- 
dutarſdip, or abtain the Legacy. Swinb. part 4. 


Alſo if the Teſtator make thee Executor, ar 

give thee 100 l. if thou never play at Cards or 
Dice, or if thou never wilt be bound for any 
Perion: In ſuch Caſe, entring into ſufficient 
make Reſtitution, thou mayſt then be admitted 
do the Executotſhip, or obtain the Legacy. 
d 
Thoſa Conditions which da impugn and 
hinder that Liberty, which every 'Teſtator 
ought to hade by the Law in the making of 

his Will, are accounted unlawſul. Therefore 

if the Teſtator make thee his Executor, or give 

thee 100 J. if thou malt make him thy Exe. 
cutor, or give him 1o00 l. in thy Teftament ; 
or i the Teſtator make thee Eiecutor, or give 
the 1c. 1 A. B. will, or if the Teſtator make 
Auch a Perſan Executor, or give him 100 /. 
whom thou wilt appoint: In theſe Caſes, 
though thou name ane ta be Executor, or that 
Al. B. will that thou be Executor, or have the 
Legacy; yet thou ſnalt not be admitted to the 

. Executor ſſũp, nor have the Legacy, becauſo by 
ſſuch means that free Liberty which every Te- 
i ſtator ought to have in the making of his Te- 
ſtament, might be taken from him, and he 
deprived of that Privilege; therefore ſuch Dit- 
pPioſitions. ate ſaid to be Captious. Ibid; part 4. 


C CORES MATT CE RTE Ct oe tn, 


accord 


20 eh Conchegn had been: And, 


him 100 J. if he do not Marry before che Age 


2 Exccutoys Buy 9 
Ihe Teltator make 4. B. Executor, or gire 
Pim 100˙⁰ ik he never Marry, or if he Marry 
to the intment or Conſent of 
er Perſon: The fieſt of theſe Condi- 


ſome 9 


tions bunte becauſe it wholly forbids Mar- 
riage ; and the ſecond is unlawful, becauls it 


is. referred to another Perſon to make Choice 
m, who perhaps may chuſe ſuch a Perſon 


EY i yery uni tor A. B. to Marry with. There- 
fore, in the firlt Caſe, he may be admitted to 


the Executarſhip, or obtain the Legacy, as if 
in the ſe- 
may make Choice of a Wo- 


an 0 k 0 £48 fled the, appointment, of the 
other Peron and „ Pr her, and then he 


may be admitted to the Executorſhip, or ob- 
tain the Le but a Nee ate . bid. 


"Bur ff the Teltuar make an Executor, or give 


of 2.1. years; or if that he do not Marry a 
Widow, or ſuch. a Woman; or. that he do not 
V in ſuch a Place, or City: In theſe Caſes, 

if he do break the Condition, then; he loſetn 
all his Inte reſt as to By Executorſhip of Le- 


Sw; art. 4 „12. 777 
e Execucor make his Wife Ft 4001 
it be will not or cannot he Executrix, then he 
maketh his Son Executor; and if his Son be 
not Executor, then he maketh his Siſter Execu - 
tr; and if ſhe be not Executrix, then he ma- 
lech his Brother Executor; In this Caſe, the 
Teſtator i is laid to make Degrees of Executors; 
and in this Example there are four Degrees of 
Executors. . And obſerve always, the Execu- 
tors in the firſt Degree 8 as the Wife is here) 
| 2 ke is 


— 


8 Lite. 
js ſaid to be Infirured, and all the TT OO 4 


ae Swinh. part 4 d ne, 
Note, That it is Lawful for the Teſtator to 


pleaſeth, and he may Subſtitute into the place 
of one Executor either one or more; and 

to 
tuts one alone, or he may Subiſtitute to every 
Executor one, or one of them to another. 
_ » Swink, part 4. Sec. 19. i 


cCutors, Subſtituting one or more to them, fo 
long as any of them which was firſt Inſtituted 
may be Executor, the Subſtitute is not to be 


dne of theſe firſt Inſtituted Executors, not be- 
ing able or refuſing to be Executor, his Sub. 
ſttitute is then to be admitted with the reſt, of 
the Executors firſt Inſtituted; whereas othe 
"wiſe, any of the firſt Inſtituted Executors, in 
the firſt Degree, Lawfully undertaking the 
Executorſhip, all' the Subſtitutes are excluded: 
And, in ſuch Caſe, if the Executor after ward 
_ dye inteſtate, then the Adminiſtration is to be 


ſtator deceaſed, not Adminiſtred by the Exe. 


* 


firſt reg © give 10 J. to A. B. yet cannot the 
other be 


make as many Degrees of Executors as he 


d into 
the place of many Executor he may Subſti- 


But if the Teſtator do Inſtitute divers Exe- 


admitted, unleſ the Teſtator do appoint to 
every ſuch Executor a Subſtitute; for then any 


committed of the reſt of the Goods of the Te 


cutor, except in ſome Special Caſes. Swind. 
part 4. Seck. 19. hs 4 OD, os ORs 

If the Teſtator make one Executor, if he give 
10 J. to A. B. and if he do not, then he ap- 
pointeth another to be Executor; though the 


1 2 xecutor, unleſs he give the 10 /. tc 
A. B. becauſe this Condition of glving expretfy *, 


— 


\ 


5 Exetuto ss. 69 
ſed in the Inſtitution, is underſtood to be re- 


- | peated in the Subſtitution, Swink, ihid, 

| As tothe appointing of Tutors, it matters not 
0 ff by what Form of Words they are appointed, 
e Þ that the Teſtators meaning. can but ap- 
< pear; nor in what Language the Tutor is af- 

o fened, whether in Engliſh, Latin, Greek, Ge. 
i- And ic is the Cuſtom in ſeveral Places, That if 

g the Father appoint not à Tutor by his Will to 


his Children, then the Mother by her Will 
may appoint one; and if neither Father nor 
Mother appoint one, then. a Stranger (if he 
make the Child his Executor) may appoint 


Tao? 


then the Ordinary may appoint one. Swinb. 
pert 3. Self. 9. 12. | OE FE SEE 
It was tha Cuſtom of many Places formerly, 
that a Boy after he had accompliſhed the Age 
of Fourteen years, and a Girl aſter ſhe had ac · 
compliſhed the Age of Twelve your, gr 
then chuſe their own Tutors if they pleaſed, 
and refuſe the Tutors appointed chem by their 
ather's Will: But now by the Stat. of 12 Car. 
d: 2. cap. 24. every Father whether he be of the 
rd Age of 21 years, or under, may by Deed exe - 
be] cuted in his Life-time, or by his Laſt Will and 
Te. Teſtament in Writing, delivered in the pre- 
xc-8 ſence of two or more credible Wirnefles, Auel 
of his Children, under the Age of 21 years, 
and not Married at the time of his Death, for 
and during ſuch time as they ſhall - remain un- 
der the Age of 21 years, or any leſſer time, to 
the Cuſtody and Tuition of any Perſon or Per- 
ſons in poſſeſſion or remainder, ( Popilh Recu- 
ſants excepted ) and ſuch diſpoſition of ſuch 
children, "ſince the 24 of Febr. 1545. or here- 
3 $ -- <xIF | F 3 2 ws 5 After 


one; and if there be no Tutor Teſtamentar ß, 


aſter to be made, ſhall be good agai 
.- every Perſon and Perſons claim 
Child or Children, as Guardian in 


aſt all and 
any ſuch 
ige, or 


otherwiſe, Bid. 11. & 11 Car. - ma. 1 
c ren 


And ſuch Perfon' to whom fuch C 

ſhall be difpoſed, ; or deviſed, may have an 
Acdion of Rarihment of Ward, or Treſpaſs 
_ againſt, ſuch Perſon as ſhall ' wrongfully take 


away, or detain ſüch Child or Children, for 


tlie recovery of them, and recover damages 
for the ſame in ſuch Actions, for the Uſe of 
ſuch Child or Children; and they are alſo im- 
powered by the fame Act of Parliament, to 
take into their Cuſtody, to the Uſe of ſuch 
Child or Children; the Profics of all the Lands, 
Tenęments and Hereditaments, of ſuch. Child 


or Children, and the Cuſtody and Manage- 


ment of their Goode, Chattels, and perſonal 
Eſtatę, until the Age of 2 1 years, or leſt time, 
according to the Parents diſpoſition; and may 


bring an Action in purſuance thereof, as by 
the Law Guardian in Soccage might do. 


"Note, Thir there & « general Cytont within 
the Province of York, and in ſeveral other Pla- 
ces, that there is due to the Lawſul Children 
of every Man, being an Inhabitant or Houſhol- 
der within the fame Province (and dying there 
or ellewbere) à Filial or Child's Patt and Por- 
tion, which is ſometimes 4 Ln att and 
ſometimes an THalf part of the Fathc 


rs clear 


moyable Goods, as hath been afore-ſhewed, un- 


leſs the Child be Heir to his Father, or were 
Advanced by him in his Life. time. Upon which 


. 


| 6 the there are-made thefe Obſervations: 
1¹ 


the Father ſhculd by his Laſt Will and 
f oo, I „„ _ x Teſta- 


Teſtament forbid his Child to have any Por- 


tion of his Goods, ſuch Will in ſuch Caſes is 


void; and the Child may notwithſtanding re- 
cover His Filial Part or Portion: Alſo, if the 
Father mould leave his Child but 297. when by 
the Rats of the Inventory his part comes to 
100 U here he might refuſe the Legacy; and 


recover His full Portion notwithſtanding the 
Wil: Or if che Father ſhould impoſè any 


Condition upon the ſaid Portion, as to be paid 
Seven years after His Death, or the like; yer 
the Child may Sue it preſently after his Fa- 
thet's Death, and recover it before the Seven 
years be out: For it is preſently due upon the 
Father's Death, notwithſtanding his Father“ 


Will to the contrary; and if the Father by his 


Will mould Bequeath the Portion after the 


Child's Death to zuy other Perſon, in ſuch 


Caſe the Will is void, and the Portion ſhall go 
to the Executors or Adminiſtratots of the Child 
after his Death. But low by Stat. 4 & 5 .. 
A. ot 2. from and after the 26* Yay of 

March, 1693. Perſons inhabiting, or who ſhall 
have any Goods within the Province bf York, 
may by their Laft Wills diſpoſe of alt their per- 
ſonal Eſtate as they ſhall think fit; and their 
Widows, Children, and other Kindred, ſhall 
de barred to claim any part of the perſonal 


Eftate in other manner than as by their Wills 


ſhall be appointed. This Act ſhall not extend 
to the Cities of WE, and Chefer ; Who 
ate or ſhall be Free<men of the Taid Cities, 
Tthabiting within the ſame, or the Suburbs 
thereof at the time of their Deaths See Star. 
46 5 V. & M. cap. 2. 


"mg — -;- 
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8 Executozs. 
Alſo by Stat.) & 8. . 3. cap. 38. after the 
ad of June, 1696. It ſhall be — for an 

Fn Inhabiting or. Reſiding, or who ſhall 
have any Goods and within the Prin- 
cipality of Wales, or Marches thereof, by their 
Laſt Wills and Teſtamente, to Give, Bequeath, 
ang Diſpoſe of their Goods and Chattels, Debts 
perſonal Eſtate, to their Executors, or to 
0h [her Perſons as the. Teſtator- ſhall think 
bo as by the Laws and Statutes of this Realm 
may be done within anꝝ other part of the Pro- 
vince of Caxterbyry, or elſewhere. And after the 
ſaid. 24h day of June, the Widows and-Chil- 
dren, .and other the Kindred of ſuch Teſtators, 
ſnall be barred to claim any part of the Goods 
and perſonal Eſtate of ſuch Teſtators;, other: 
wiſe than as by ſaid Wills is limited and ap- 
pointed; any Law, Cuſtom, or Ulage to the 
contrary notwithſtanding. 

Provided, nothing in this 44 ſhall 2 to 

take away any Right or Title which any Wo- 

n now Married, or younger Children now 
bern , way have to the reaſonable part of 
their Husband or Father% Eſtate, by the Cu- 


Wa. or lags | in Wales. See the Stat. 7 & $ 
c 
1 I for Life hare Hops growing, and 
he a little before the Severance. of them, in 
is Caſe. the Executors or Adminiſtrators ſhall 
$201 them, and not he in Reverſion or Re- 
mainder; for the Hops are accounted as Em- 
blements they growing by Manurance and In- 
dluſtry of the Owner, TR making of. Hills 


And el Aale 6s 1 pr. 50. Sr 


44 6 p 


be paid; 


that which was laſt put in Suit, and ſo pay 
him off firſt ; then, after theſe Obligations, 


 Workmen's Wages 
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Executozs, = : 
he muſt have a care to pay them according to 


the follow ing Rules ;\ptherwiſe it may be he 
| ſhall. be forced to pay ſome of the Teftator's 


r Goods, if there be 


Debts-out of his on pr 
TeRtator's to pay all 


not ſufficient Goods of th 
the Debts. ANTE OO fo ct | 4 | 
Firſt, Funeral Expences ; then Debts to the 
King or Queen's Majeſty ; then Judgments muſt 
; after them Statutes: Merchant and Re- 
cognizances; then Obligations; and if there 
be divers Obligations, he may pay which of 
them he pleaſes firſt; unleſs the day of Pay- 


ment in one Obligation be paſt, and the day of 
Payment in the other Obligation not come; 


ſor then that is to be paid firſt where the day 


of Payment is paſt ; or unlefs one Obligation be 


put in Suit, and the other not, for then that in 
Suit muſt be firſt paid: And if there be two 
Obligations put in Suit by two Creditors 3 | 


the Executor, then he which firſt gets Judg- 


ment muſt firſt be paid; and in this Caſe the 
Executor, if he will, may ſuffer Judgment in 


Simple Bills are to be paid; then Rents in Ar- 
rear by the Teſtator; then Servants and Head- 
; then Merchants-Books; 

and laſtly, Contracts by Word, in which the 


8 could not Wage his Law, upon which 


the Executor may be Sued in an Action upon 
Caſe, upon the promiſe of the Teſtator. 


2 9. 2:1nſt. 32. Co. 3 Inft.202. Co. 4 Rep, Harriſon's 
Cos Co. Sal ny 


Co, 9 Rep.$6, , 


- 
- 
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„An Bester may 4eftſd"the Bxv6icobWp; 


but he cannot affign it, but their Refuſal ca- 
not be verbally, but by ſome Act entred in che 
Spiritual Court, bur chers is not amy bertiin 
Form of Renunciation; hut if the meaning 
and intention of the Renounesr appeateth it is 
ſufficient, without the formal words of Renun- 
ciation; as" Ego dico n welle oft baveders; and 
D it wis in Sit-#.-Goodiers Cale, 1 Loon. þ.t 35. 
Sit Mob. Buca Lord Chanteltor z Sir Nobert 
Calin Lord Chief Juſtics, were made Executots 
to Sir R. R. they ſont their Lerter to the chief 
Officer of the Prerogative Court; whereas their 
Buſimeſß was {6 Great they bod not xttend the 
Execution of the Will; and prayed him to grant 
Letters of Adminiſtration 95 1 G. and an Entty 
was made in the Court: Execatores Teftamenti 
yr adit; Exetmionem mie ſuper ſe aſſumere diftu- 
lerant, &#c. And it was held that the Rentn- 
ciation was g 
Cy. E. 92. 


lee cafe. 


Now, The Valse upon the Appraiftietit'of 


| Goods: is not bitiding; nor much reſpected at 
Common Law; if ie be too high, it ſhall not 
prejudice the Executor; if 466 low: it mall not 
advantage him, but the Value found by the 
Jery apo Plene 1 binding Fide 
Raymond 4/70) 4 
To prove the Wil, If che Erecutot 
fore Probate, it is in . e 


anz e r 
Gotd. 


That ne the Probate, Crew 
Executor of Clark, a Creditor of Staley, 
mith, might arreſt Staley 


Clark; and alſo before Probate, Crew might 
* releaſed Staley of ſuch Debt due to 9 
| ut 


ö 


, and the Entry thereof god. | 


dye de 


for 2 Betz due to 
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hut Crew could not declare againſt Staley for 
ry Debt, until he had proved Cle#s Will. 
E 
A. is made Frecutor, and makes his Will and 
makes C. his Executor, who! dyes before che 
Probate of {4's Will: In this Caſe C. dyes In- 
teſtate, quoad being Executor to A. and his Exe. 
cutor, cannot be or to A. but there muſk 
be Adminiſtrator De bows wow.” he {rt 614 
Hayton . oe 9 It 

Where Husband ind Wiſsare divorced for 
her Adultery, his Releaſe after; of any Debt or 
Duty due to'the Wife. before Marriage or after, 
is good againſt her and her Executor; but 
after they are Divorced from the Bond of 

Rel 55. ſuch Releaſe is made After is void. 
Bs 343. Ni 85 
Having ſpoken before contetition Aﬀets, It 
will not be improper to ſet down ſome gene: 
ral Rules as to Aſſets. 1. Debrs due to the 
Teſtator, be it by Bond, Statute, Judgment, 
or Arteats of Rent, are not Aſſets do charge 
the Executor until receipt of them; {6 all Goods 
and Chattels in Action or Poſſibility, Godb.30. 
2. . Whatfoever' the Executor or Adminiftraror 
muſt be forced to Sue for, by the Name of 
Executor or Adminiſtrator, ir being recovered. 
ſhall be Aſſets. 3. Aﬀers in the hands of one 
Executor, ſhall be faid ro be Afers in the hands 
of all the Execiitors, Keil. $7. 4. Aﬀers in any 
part of the Wont, ſnall be faid to be Aﬀecs 
in every err ok the World; fo Debt againſt an 
15 85 Deſendant, pleads plene adminiſtra vit 
if ue! was upon Aﬀers. Th! Jury found that 
be Admin red; and had Aſſets in Ireland, and 
adjudged 


IM 
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Outlawry. 8 H. 11. 6. It is not requiſite that 
every Aſſet be a thing e 
hands of the Teſtator; for a thing 


adjud 


ged that they were Aſſets here; and when 
they ound he had Aſſets, that is ſufficient, and 


Richardſon and Dowell 6 as 
392. '5. Nothing regularly. 


0 er 
pe 40 15 


Chattels going to the Executors or Adminiſtra- 


tors as Aſſets, but what may: be attached in an 
Aſſize, or diſtrained for Rent, or forfeited by 


or ini the 

may be 
Aſſets which never was in the Teſtator% hands; 
if thoſe things come in Lieu of the thing which 
was in the hands of the Teſtator, as Money for 


Land, or other Goods ſold; or if they come 
by reaſon of another thing which was in the 


hands of the Teſtator, as Executor of Goods 


by Merchandizing with the Goods of the Teſta- 


2 1 


other Men in the hands of the Executors that | 


the Heir, it ſn ill not be Aſſets; if the 


tor. Goa. 30. So à Leaſe to A. for Life remain- 
der to his Executors for 21 years, this Ter 
is Aſſets. 7. Albeit a thing be extinct and 


one, as to the Executor and Adminiſtrator 
imſelf, yet it may have its being and be ac- 


counted Aſſets, as to Creditors and Legatees; 


as Executor that hath a Leaſe in right of the 


Teſtator purchaſes the Fee, the Term is drown- 
ed, and yet it ſhall have continuance and be Aſ- 
ſets for that purpoſe, So if Debtor make the 
Debtee Executor, ſo if one have Lands for 


years, as Executor and Surrender the ſame. 


2 1 Rep. 8. b. 8. The Goods and Chattels of 


were in the poſſeſſion of the Teſtator, and he 


bad no Tight to them, ſhall not be Aſſets, as 


as if Executor recovers a Rent that belongs to 
Teſtator 
Were 


% 


ay 57 


were outlawed at the time of his Death, his 


Goods are not Aſſets, for they were none of 
his, but after Reverſal of Oven "Quelduzy 
they are. 

Note, That Suits in Chancery are Aude 
for Diſtribution of the Surpluſage of Inteſtate 
Perſons Eſtates, ( after the Funeral Ex 
Debs" and Legacies, are fully ſatisfied ) upon 


the Statutes of 22 Car. 2. c. 2 Feu. 362 
A. deviſeth his Land of Inheritance in Fee 


to his Executors, and their Heirs, not 
the Executors by their Names, and he makes 
M. and N. his Executors, though they refuſs 
to adminiſter or prove the Will, yet they ſhall 


take the Land as Joym-Tenanits in Fee ; for 


Executors is a good Name of Purchaſe as well 
as right Heirs. Moore 806. 

A. ſeiſed of Lands in Fee, levies 2 Fine of 
it to the Uſe of himſelf for Life, remainder to 
his Executors till they have levied 300 l. out of 
the Profits. A. dyes, his Executors ſuffer a 
Stranger co hold the Land, and to receive 
above 300 J. out of the Profits, and after the 
Executors of A. enter and Leaſe the Land for 


years, This Leale is void, for the Executors 
Eſtate was determined by their Negligence, 


and the Words (in the Deed declaring the Uſes 
of the Fine) till they have levied 300 J. ſhall 


be expounded, as if the Words were, till they 
might convenientiy have levied the ſame. 


Moore 72 . 
Ir is fad, That no Action will lie againſt an 


Executor for Coſts given in Chancery, againſt 


the deceaſed in a Suit there, Gods. 165. A it 


is hay when the Party dyes. 


Debt 
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Dieb lies not againſt an Executor an 
Arbitrament made between the N 
the Inteſtate in Writing, becauſe the Inteſtate 


might have waged his raed Co. 3. Barer 


re 

Executor t pon an ation, 
Deſendant pleads non o/, fadum, and found for 
the Defendant, yet the Plaintiff ſhall not pay 


| Co) Co. Fac. 229. Hayward. 


-- Defendant pleads the Plaincfs were wot Exe. 
cutors; and it was ſo found, and yet he-ſhall 
nor have'Coſts../ 1 Brownd. 9. 

But D. as Executor . Treſpat and 
Due of his own Poſſeſſion, Plaintiff was 
Non · ſuĩt, the Defendant ſhall have Coſts upon 
c 2 23 H. 8. Ny. 64. Lady Dight' 
Caſe | 
The Heir being forced to pay the Debt of 
his Anceſtor on Bond, ſhall be reimbnrſed by 
the Executors as far as there is perſonal Ar 

ſets. Caſes in - Chancery 74. , K anf 
Metcalf. N 

The e on fn Bond by the Execu- 
tor, and taking a new Bond to bümlelk for the 
Debt, is no Converſion in Equity to charge 
the Executor with the Payment of that Money, 
though it is in Law. But the Executor was de- 


creed to aſſign the Security to the Heir. Caſes 


i Chancery 74. Tbid. 

The Overplus of the Profits of a Term devi 
ſed out of an Inheritance in Truſt to pay Debts 
to Executor, who is alſo mary Legatee, 
belongs to the Executor, and not to the Heir, 
ie being a Term, and paſſeth as an Intereſt 
by. in «es 56 Gore ang) Blake. 


Eisens 


n 
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1 who. was ſuggeſted to have waſted 
the Eſtate decreed to give Security for a Le- 
Hic 121. Dancomb an Infant, againſt 
Kxecwor 0 _— | 
A wed by an Executor ſhall be 
liable ta a. — of the Teſtators. Caſes in 
Chancery 191. Holt againſt = It. * 
L egatee of a Term ſues, and the Executor no 
Party; not good, though it's charged that the 
Executor hath Aſſented. Caſes n Chancery 277. 
More ag ami Blagrade. 

Dehtor Executor to the Teſtator decreed to 
pay ta the Deviſes of the reſidue of the Eſtate 
though it was objected, that the Caſe was dif- ä 
ferent fram ow. Preſidents. Caſes is Chan- 
Infants Eſtate in 2 ms." hands ought 

to bs applied to the Payment of his Dobts. 
Caſes in Chancery 157. Bridget Dennis | by her 
Committee ag ainſt Sir Thomas Badd, and others, 
Aſſent of. an Infant-Executor to a Legacy 
not goad, if there be not other Aſſets for Debts, 
Caſes in Chancery 257. Chamberlain againſt Cham- 
berlain, and «thers. © 


If there be no defect of 'Aﬀers in the Exe- | 


cutors hands, the Heir ſhall have the Morc- 
page Money. Caſes in Chancery 285. Tbernbo- 
again Baker, aud other. 

be Portion of an Orphan i in London is of 
ſuch a Nature, that if the Husband dye; his 
Widow and not his Executor ſhall have it. 
Caſes in Chancery 182. Phgaſant . rage Phea- 
ſanr. 

Where and how 8 and Adminiftra- 
We I +9 of . ſhall fo 

| ge 
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H Wing Ar. Title Exicutors. 
5 E to the King's Debt, if they have Af. 


N ſerved belors the Executors. See Moyes 10 
9 H 3. See 27 Elix. 4. 


him on a Speci 


ped, and what Actions they may have. al 


The Executors or Adminiſtrators are aun 


the like of the Heir, althou h not named 


in the RecognizanceySe. Wing Abr. Title Court. 
22 Stat. 33.8. 39. 30. PITTS”. 
The King's Debtor dying; the King ſhall be 


again an Executor to Sa 
ia] Promiſe to anſwer -Damages 
out of his own Eſtate, unleſs a Note theredf 
be in Writing, Signed. by the Party, or ſome 
by him Authorized. Star. 29 Car. 2, 3. 
The Stat. 9 V. 3. 11. ſhall not alter the Laws 


No Action 


as to Executors or | Adminiſtrators, in ſuch 


Caſes where they were not liable pay Colt; 


of Suit. 
If in Court of Record che Plaintiff dye after 


interlocutory judgment, and before final 
Judgment, the Action ſhall not abate, if the 


laid Action might be originally proſecuted 
by his Executors or Adminiſtrators. The 
like of the Defendant, Stat. 9 W. 3. 11. 

In Actions upon Bond, or Penal-Sum, for 


Non. performance of Covenants, the Plaintiff 
may aſſign as many Breaches as he ſhall think 
fic, and the Jury ſhall aſſeſs Damages for ſuch 


as he ſhall prove broken, and the like Judgment 
ſhal! be entred for the ſame as hath been uſual. 


And if the Defendant before Execution execu- 


ted, ſhall pay ſuch Damages and Coſts, a ſtay 
of Execution ſhall be entred upon the Record; 


or it by Execution executed the Plaintiff ſhall 


be fully — the Damages and Coſts with 
reaſdnablo 


Ext. | 8 


feaſogable Charges, the Body, , Lin and 
Goods' of the Defendant ſhall "i diſcharged, 
e entred upon Record: Let the 
| . Hrrelde þ ſtand 38 à further Security ro 
er the Plaintiff his Exe cutors, “c. for further 
. of Covenants in the fame Deed or Wri- 
ting contained, upon which rhe Plaintiff c.ma 
have Scire faciæ upon the ſaid Judgmear Again 
the Defendant, his Heir, Tefre-Tenants,, Exe. 
cutors, &. upon which ſhall” be like rocee- 
dings as before, &c. Stat. 8 & 9 ez. t. Wa 
Abridg. Suites 6. It. 
Cebu que uſe declared by by his War, that 75 
"mM ſhould ve 2s well E go pretnin "and" 5 
dering of his Children, as the Diſpoling,” 
ting, Secting and Ordering of his-Latids : 517 5 
ther F. S. might ſell the Cans by theſe words 
was the Queſtion: By the Opinion of the Coutt 
he might hot; foraſmuch 'as; the meaning of 
the Deviſor might be Collected char he wowld 
that his Lands ſhould be diſpoſed and 5 
according to good Order, and for the 
of his Children: Bur it fioutd be if ordect 
to ſell the ney of the Children, Per Fit. | 
Heer 25, PI. 17 | 
A Man poſſelſed of tliyers dead Chattel made 
two ssen, ard one of them got the Goods 
and diſpoſed by diſeretion Wes Sums of his 
own proper Money, in pic uſih ut & operibus (ha- 
atis; as in Payment of Taxes for à poor 
Town, and in Reparations of the Church, &. 
Which sums amounted to more; a "gr 45 
much as the Value of th& Ctiattels. To the in- 
tent to retain the Goods of the Teſtator as his 
own proper Goods, and dyed poſſeſſed of the 
aid Goods, and made — And * 


\ 
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” 


4 's Death the Goods came to the jams pf his 


xecutors, apainſt whom the urviving Exe - 
cuüför brought an Action of Detinue for the 
Goods aforeſaid. And the Defendants pleaded 
thele Payments and Diſpoſicion of their Teſta- 
0.5 and the Conperſion of the Property as 
above,” and jultified;the Detainer as the pro- 

er Goods of the. Teſtator, for execution of 
the Teftament, e. And it was taken for a 
good Plea 3 and Iſſue taken that the Chartels 


* 


Were of greater value than the Sums above. 
Dh pe "rio 


It was agreed for Law, That if a Man 
hath Goods to the Value of 100 J. and is in- 
debted 20 J. and he deviſed to his Wife the 
Moiety of all his Goods, to be equally divided 
berwixt her and his Executors, and the Execu- 
tors pay the Debt, the Wife ſhall have the 
Moi of all the Goods; that is to ſay, to the 
Value of 50 J. without any Defalcation for the 
Debr, ſo as the Executors have Aﬀets : But 
Satisfaction or Sale of any parcel of the Goods 
by the Executors is good enough, and ſhall 
te away the Diviton, of the Wiſe. in that 
\ Parcel. Dyer 164. Pl. 7. 

A Wife, Executrix of the | firſt Husband, 
Wall have the Goods of the firſt Husband, and 
not. the Executors of the ſecond | Husband, if 
be ene Gift of them in his Lite- time. 

Where the Teſtator did Give and Bequeath 
to one of the Executors (all Debts and Lega - 


9 


cies paid) the reſidue of his Goods to have to 


hit Proper uſe it was good to dim only. E 
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Where nothing paſſeth without Election, 
e the Election ought to he in the Liſe of 
the Parties, and the Heirs or Executors cannot 
make Election: But where an Eſtate paſſes im- 
mediately, there the Party, his Heirs or Exe- 
cutors, may make Ele&ion which they will. 
Co. 1 Inſt,/145. _ n 1 

The Grantee of an Annuity dye, his Exe- 
cutors ſhall have Action againſt the Grantor 
ſor the Arrears ,, becauſe they can have no 
other Remedy; for diſtrein they cannot, for 
the Eſtate in the Rent is determined. Cp. 
1 Inst. 446. | 

It is Lawful for the Executors to redeem the 
Pledges of their Teſtator with their own pro- 
per Goods, when they have not any proper 
Goods of the Teſtators. And although they 
have Goods which were the Teſtators, yer 
peradventure they have not Money which was 
their Teſtators; and he who hath the Goods 
in Pledge will not receive Goods for Money : 
And ſo if one to whom the Teſtator was In- 
debted, will not receive Goods in recompence, 
then it is Lawful for the Executors to, pay him 
with their own Money, and retain ſo much 
of the Goods of the Teſtator; for it may be, 
that there may be a Penalty, which will be 
Forſeit before they can ſell the Goods of the 
Teſtator. And allo it is Reaſon, that a Man 
ſhould have Recompence for what he hath 
Lawfully paid' Dyer 2. Pl. 6, . 

There is a Rule, That if Debt be. recovered 
againſt Executors, who have nothing more. than 
the Debt recovered, and before Execurors they 
are Impleaded by another, and ſuffer a Recovery, 
and Execution n ſhall be am: ; 


- 


2 
ys 
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of their own proper Coods to the firſt Plain. 
tiff; tor that they might have pleaded the firſt 
Recovery, for the Judgment in that ' Caſe is, 
 Quodquer recuperet debitum de bonis Teſt atorim &c. 
5 5 Goods are charged thereby, Ge. Dyer 
„ p07 0 ee 
Sceire 5 againſt Executors with Fieri Fa. 
ci, for to levy the Debt and Damages of the 
Goods of the Teſtator, Si tant. &c. Er ſt non tune 
Damages of his own proper Goods; the She- 
riff returned, that the Executor had not Goods 
to ſatisfy the Debt, but that he had levied the 
Damages of the Goods of the Teſtator, upon 
which iſſued another Fieri Facias, ſurmiſing, 
That the Defendant had waſted the Goods of 
the Teſtator ; upon which the Sheriff returned, 
That he had waſted the Goods, and it was fo 
found and tryed, and Verdict for the Plaintiff: 
and upon motion in Arreſt of Judgment it was 
ſtaid per tot Cur?: For the Return upon the 
firſt Writ was Ill; for the Goods of the Te- 
ſtator ought to be charged with the Debr, and 
not with the Damages, if they were noc ſuffi- 
cient to ſatisfy both, but the Damages are to 
be levied of the Goods of the Executor, for 
the Delay; and although that the Tryal and 
MD be upon the Return of the ſecond 
rit, and the firſt admitted good and excep- 
ted by the Plaintiff, and it is for the advan- 
tage of the Deſendant to have his Colts levied 
of the Goods of the Teſtator; yet all the Pro- 
' ceeding of the ſecond Writ, being founded 
vpon the Return of the firſt, which is IIl, all 
isIll ; and by the whole Court the Judgment 


was ſtay'd. Levinz 1 part 7. Herne L 
8 In 
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In Ejectment and Evidence to the jury at 
the Bar, the Caſe was, That a Man poſſeſſed 
of a long Term for Years, deviſed it to his 
Wite for Life, Remainder to Truſtees for his 
Son for Life, Remainder in Truſt for the 
Heirs of the Body of the Son, Remainder to 
the Right Heirs of the Son, and made his Wife 
Executrix per Cur'; the Wife took the whole 
Term as n the firſt place, till ſhe 
agreed to the Deviſe, but it being proved that 
ſhe ſaid, That ſhe would take the Term accor- 


| ding to the Will per Cur? It was an Aſſent ſuf- 


ficient; and a Caſe was cited where, in 
the like Caſe, the Wife ſaid, That the 8 


was to have the Eſtate after her; it was reſol- 


ved, A good Aſſent. But then the original 
Leaſe could. not be produced , but. being an 
ancient Leaſe the Grand-ſon of the Leſſor pro- 
ducing a Counterpart found among the other 
Evidences of his Grand-father, it was allowed 
for Evidence, although that no Witneſſes were 
Subſcribed to it: For Wyndham Juſtice ſaid, He 
had ſeen many Deeds of the time of the Reign 
of Queen Elizabeth without Witneſſes ; then 
the Title being made to the Term by one as 
Adminiſtrator, and no Letters of Adminiſtra- 
tion produced, the Book of Eccleſiaſtical Court 
where it was granted being produced, in which 
was entred tlie Act or Order of the Court ſor 
the granting of it, it was allowed good Evi- 
dence. Levinz 1 part 25. Garret v. Lifter. 
Debt againſt an Executor who pleaded a 
Jndgment, and that he had not any Goods ex- 
cept what are not ſufficient to ſatisfy the Judg- 
ment; upon which the Plaintiff demurred, eſ- 


pecially becauſe he did not ſhew what Value 
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the Goods are which he hath ; and now Jones 
argued, That it is ill in Subſtance, for that 
upon general Demurrer , as Treſham's' Caſe is 
Co, 9. and if ic be no other than Form, as 
More and Andrew/s Caſe is, Hob, zz. yet being 
ſpecially demurred on is M. Cur It is no other 


than Form. Cv. Entries 146, 148, 149, 152, 269, 


617. B. But being ſpecially demurred on is Ill. 
Levinx 1 part 132. Davies v. Davies.” | 
_ "Error of a judgment in Debt upon a Judg- 
ment in Common Pleas, where the Plaintiff 
declared in a Debet and Detinet againft an Exe- 
cutor, and declared of a Devaſtavit, and hath 
judgment De bon propris, and the Judgment 
affirmed in Banco Regex, and in other like Caſes, 
have been the like Judgment. But between 
Ent and Withers, Mich 29 Car. 1. B. R. in Debt 
upon 4 Obligation and Count of De vaſt avit 
againſt an Executor in the Debet and Detinet, 
it was Ruled by judgment for the Defendant; 
for the Court would not allow the Action over 
which had been before, fcil. In Debt upon 
Judgment; and fo held the Court before in | 
the time of Hale in the Cafe of one Horſey and 
Daniel. Levinz 1 part. 147. Cory v. Thin. 
Debt againſt an Executor, who pleaded that 
FJ. S. is Co Executor with him not named in 
the Writ, Judgment of the Writ, but doth not 
aver thar the other had Adminiſtred ; upon 
which the Plaintiff Demurred , and the Plea 
was adjudged III: For although when an Exe- 
, Curor ſueth, the Defendant may plead another 
Executot not named, without ſhewing that 
the other hath Adminiſtred, for he may 
not know whether he hath Adminiſtred or 
not; yet when an Executor is ſucd, if he plead 
55 FO another 
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another Executor not named, he moreover to 
ſay that he hath Adminiſtred, for pr 50 
in his Knowledge. Levinx 1 part 161, Swal- 


Covenant againſt an Executor upon the Co- 
venant of the Teſtator to teach an Apprentice 
his Trade, and after Verdict for the Plaintiff, it 
was moved in Arreſt of the Judgment, That 
this Covenant was Perſonal to the Teſtator, 
and did not oblige the Executors, but only ob- 
liged the Maſter during his Life to teach the 
Apprentice; but per Cur, It obliged the Exe- 
cutors alſo, and they ought to ſee the Appten- 
tice taught his Trade; and if they be not of 
the Trade, they ought to aſſign him to ano - 
ther that is of thè Trade, ſo that he may be 
taught according to the Covenant; and judg- 
ment was giyen for the Plaintiff. Levinx I part 
n ;...E aut, 

Error in the Exchequer. Chamber, upon « 
judgment in B. K. a Man having a Judgment 


made a Man of full Age and two Infants his 


Executors:; he of full Age proved the Will, 
and alone brought the Scire Facias, ſetting forth 
the truth of the Caſe, and had Judgment, of 
which Error was brought and aligned, That all 
ought to have joyned in the Scire Faczas: But 
by all the Juſtices, upon Advice with the Ci- 
vilians, it was not Error; for the others may 
not prove the Will during their Nonage, and 
the Judgment was affirmed, for the Execution 
of the Judgment ſhall, not be delayed; till, the 
Infants become of full ge. 123 
Nota, Trip. 31 Car. 3. B. R. Rot. 1217. int 

Coleborn v. Rü 4 The Fe of ſull Age 
only, who had proved 9 brought N 

4 C 


8 Exccutozs. | 
of Debt for Arrears of Rent, and this Caſe 
was, and Judgment for the Plaintiff, Levinz, 
pore 183. Hatton v. Mallker. 
Hfſumpſit againſt Executors upon a Promiſe 
by the Teſtator, who pleaded Non Aſſumpſit, 


upon which Verdict and Judgment tor the 


Plaintiff; and Error aſſigned, that it doth not 
appear by the Plea Non Aſſumpſit; for it is not 
pleaded, That the Teftator Non Aſumpſi; Cur” 
contra. It ſhall be intended the Teſtator ; for 
there is not any charge of any Aſſumption by 
the Executor, but the Teſtator only, and Lach, 
125. Baker's Caſe was cited, where in Debt 


againſt Executors upon the Teſtator's Bond, and 


Plea, Non eft fadtum adjudged ſuam ſhould be 
intended of the Teſtator, and the judgment 
affirmed. Levinz 1 part 184. Browning v. 


Litton. 


. debit" Aſſumpſit againſt an Executor for 


divers Merchandizes fold and delivered to the 


T Separalia recorda inde, to the ſaid ſeve- 
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Executazs. 89 
eaded it made a complicated Iſſue, but per 
a [oh good enough, and ſhall be taken Re- 
dendo Singula Singulu, and the Plaintiff. might 
lead Nut tiel Record to each ſeverally. 2. It is 
not ſaid, That the Judgments were had pro ve - 
rs & jaſti debitis, as the Uſe is, and pringi- 
pally in this Caſe it ought to be, becauſe the 
judgments are per Non ſum informatus in Action: 
of Dee which lie not againſt Executor 
ſo. there is appearance of Colluſion: But per 
Cur? it is good enough, for it ſhall come by 
Plea on the other part; for if they were not 
pro weris de bitu, the Defendant might plead it, 
and put the Plaintiff to prove the verity. of 
them, or might plead Fraud and Covin, and 
put the Plaintiff to prove the Conſidera- 
tion. z. It was ſtrongly argued by the De- 
fendant, That Actions of Debt will not lie 
againſt Executors upon Single Contract by the 
Teſtator; and for that they admitting Judg- 
ments againſt them in ſuch Actions ſhall not 
have the Advantage to plead thoſe Judgments 
which they might Reverſe when it pleaſed 
them, and that no other might be avoided or 
reverſed in Bar of juſt | Debts; for by ſuch 
means, when they have Barred the Plaintiff of 
his Debt, they might aftetwards Reverſe thoſe 
adgments, and have again or diſcharge the 
oney to their own Uſe. And to this Opinion 
Kieling Chief Juſtice, inclined upon the firſt Ar- 
gument in Mich. Term, but afterwards Term, 
Paſch. prox. he and Twiſden, Wyndham and Mor- 
ton, all agreed, That Judgment ſhould be given 
for the Defendant ; ſor although that they 
might have abated the Actions, yet if they had 
fo done, the Plaintiffs might have N 
roma TRE] NID them 


them in other Actions ſur Aſſumpſit, and fo 
they would have put themſelves to double 
Charge, Which they are not obliged to do 
vrhen the Debrs are true and juſt, and in their 
Conſcience 1 to be paid; and if they were 
not ſuch, the Pl 
by Pleading the Verity of their Debts, or by 


Pleading of Fraud, or Traverſing the Truth of 


the Debts; in which, if they fail, the 1 5775 


mall recover his Debt, and no room for the | 


Suſpition, That the Plaintiff ſhould reverſe the 
Debrs and retain the Money. And the old 
Books which hold that Actions of Debt lie not 
againſt Executors upon Single Contract, hold 
alſo that there was not other Remedy; but the 
Law is now otherwiſe, That although the 


Debt upon Simple Contract may not be reco- | 


vered againſt Executors by Action of Debt, 
yet it may by Aſſumpſit. Levinz 1 part 2,00. 
Palmer v. Lawſon. lhe a a eee 
In Cancelleria, It was ſaid by Fountgine Ser- 
jeant, to have been reſolved in that Court, and 
then admitted by the Maſter of the Rolls alone 
in Court to be reaſonable, That if a Man de- 
viſe Lands for Payment of his Debts, and make 
an Executor, and leave a perſonal Eſtate, that 
no part of the perſonal Eſtate ſhall go to the 
Payment of the Debts; becauſe by the making 
of an Executor the Teſtator's Intent appears, 
that the Executor ſhould have the Goods, be- 
cauſe the Teſtator hath made another provi- 
ſion for the Payment of his Debts : But if a 
Man diſpoſe of Lands for the Payment of his 
Debts, and afterwards dyeth Inteſtate, the per- 
| ſonal Eſtate ſhall be chargeable in the hands of 
the Adminiſtrator to the Payment of his . ; 
His * or 
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aintiff might put them to prove 
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Executoꝛs. 91 
for thereby more Lands ſhall remain unſold 
for the benefit of the Heir, or more of the 
Money hy the fa'e of the Land ſhall remain to 
the Heir, and no Intent appeareth that the 
Adminiſtrator ſhould have any thing. Levinz 
I part 20 5 Feltham v. Executores de Harlſton. 
Debt in the Detinet, and declared upon a 

Judgment, had for himſelf againſt the Defen- 
dant as Adminiſtrator of Lane for 27 J. Damages 
in Aſampfit, and 8 J. Colts, and ſhewed not 
7 if the Damages, or Co Nr de bo- 
ne [nis propris, but generally quod cum recupe- 
ber Dai 4 81. for Colts, 

pon which the Defendant demurred gene- 
rally, and pretended the Declaration was in- 
ſufficient; for if it was de bonis ſuis propriis, as 
it might be for the Damage upon ge ung; Ad. 
miniſtrator ou Executor, then it ought to be in 
the Debet ; or if the Coſts are de bonis propriis, 
45 they ought to be, if he had not Aſſets for 
them it ought to be in the Deber; but at the 
day the Defendant came not to maintain his 
Demurrer, upon which Judgment was given 
for the Plaintiff. Vide 2 Cro. 545, 546. It is 
good in the Detinet, becauſe it thall be aſſets 
when it is recovered, be it the one or the other. 
Levinz 1 part 231. Wheatley v. Lane. 
Debt in the Debet and Derimer,upon a Judgment 
againſt an Executor and Count, that he had 
waſted divers Goods to the value of the Debt, 
and ſhewed not the Certainty of the Goods wa- 
ſted, the Defendant demurred upon the Decla- 
ration; and it was argued, That this Action 
did not lie in the Debet and Detinet; for if fo, 
jt ſhould. charge an Executor of an Executor 
which may not be, becauſe it is no other than a 
Ps perſonal 


92  Executo;s, 
perſonal Wrong, 9 H. 69. 3 Cro. 5 30. 11 H 

12 56. were cited as Authorities for the Deen. 

_ dant; to which it was anſwered, That it is | 
mare than a perſonal Tort, he is charged here 


1 


[ 
for having of the Goods, and converting them f 
to hisown Uſe. The Executors of a Sheriff 
ſhall not be charged for an Eſcape; but if the 
Sheriff Levy the Money, and Detain it, his 
Executors ſhall be charged for it, 1 Cra. Par- t 
kinſon-<v. Gilbert. And to the Caſe. 11 HF. 4. 
there is not any Devaſtavit laid; but to main- ; 
rain this Action were cited 11 H. 6. 7, 8. 16,17, MM t 
| | 18. where upon a Devaſtavit. the Executor is f 
= chargeable.in the Debet and Detinet for Strange. t 
Paſton and Babington, and in divers other Caſes; b 
and of ſuch Opinion were all the Court here, h 
and did give judgment for the Plaintiff. Levinz ¶ t. 
1 part 255. Wheatley v. Lane. v 
Debt againſt Two, as Executors, they plead p 
a judgment obtained againſt one of them ast 
Adminiſtrator; the Plaintiff demurred and ob- ¶ te 
jected, 1. Becauſe the Action and Judgment is 1 
againſt him as Adminiſtrator, that he might a 
have avoided it by Plea in Abatement that he Ml « 
was Executor. 2. Becauſe. it was only againſt MW z 
One, which-lieth not without the others; to 
which it was Anſwered and Reſolved, That it v 
"was well Pleadable in Bar; and to the Firſt fe 


was Cited 3 Cro. 646. adjudged in point, and 
the Caſe of Wheatley. and Lane in this Court 
before; and to the Second, 3 Cro. 437. And 
although that the Action was not well Erought, 
the Defendant was not obliged to plead in 
Abatement, and put himſelf to greater charge 
after that there was a true Debt, and recovery 
4 att; | had 
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had upon the Right of the Debt. Levins I fart 
261. P Parker D. Amis, Oc. — c 

Scire Facias againſt an Executor upon a Judg- 
ment in Aſumpſit againſt the Teſtator, the De- 
fendant demands Oer of the Judgment; upon 
which it appeared, That the eſtator dyed 
after Verdi& had by the Plaintiff upon Non 
Aſumpſit, and before the day in Bank (leaving 
the Defendant his Executor) and the judgment 
upon which the Plaintiff brought the Scire Fa- 
cias,, which was entered the next Term upon 
the new Statute made at Oxford ; and the De- 
fendant pleaded a Debt due to him by Obliga- 
tion of the Teſtator of 1004. and a Judgment 
by the Teſtator to my Lord Arlington, and that 
he had not Aſſets above 40 J. which he retained 
to ſatisfy himſelf, and the Lord Arlington, upon 
which rhe Plaintiff demurred ; and now. the 
principal Queſtion was, If this Judgment to 
the Plaintitt ſhould fo relate, that it thould be 
to all Intents as a Judgment had againſt the 
Teſtator in his Life; and the Caſe was argued 
at the Bar three feveral times, and judgment 


was given for the Plaintiff. Levins/\1 part 277; 


Burnet v. Holden, Executor of Greenkill; _- 
Debt by three Executors, by Attorney of 
whom one of them was within Age; the De- 
fendant pleaded, That he was within the Age 
of 17 years; upon which the Plaintiff demur- ' 
red, and two Points were argued at the Bar; 
1, If an Infant, and other Executors of full 
Age, joyn in an Action, if the Infant ought to 
do it per Guardian. 2. If the Infant ought to 
be admitted, and the Suit only in the Name 
of thoſe of full Age: And the Court being di- 
vided delivered their Opinions ſeverally, but 


Judg- 
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judgment was given that the Defendant Reſpon. 
deat ouſter. Levin 1 part 199. Foxwiſt, v. Tre- 
Md. 611001 10755 0637: TH ETTEY 
Debt upon Obligitation conditioned to per. 
form an Award, and upon Demurrer ; the: Cale 
was ſuch; che Plaintiff as Executor, and the 
Defendanc, ſubmit all Controverſies, c. The 
Arbitrators Award, That the Defendant ſhould 
gay to che Plaintiff 300 . A Creditor of the 
Teſtator Attached it in the hands of the Defen- 
dants, as the Debt of the Teſtator; and if it 
were Attachable as the Debt of the Teſtator 
was the Queſtion : For it was agreed, That it 
ſhould: be Aſfets in the hands of the Plaintiff 
when he recovered it, the Submiſſion of the 
Plaintiff being only as Executor: And after Ar- 
gument it was agreed, That the Sum Awarded 
was not Attachable in the hands of the Defen- 
dant. Levinx 1 part 306. Horſey v. Turges. 
Reſolved; That a' Conviction being of the 
Teſtator, he might not have Heir or Aſſign of 
that Land, but the Damages ſhould be reco- 
vered by the Executors, although they are not 
named in the Covenant, ſor they repreſent the 
Perſon of the Teſtator. Levenx 2 Rep 26. Luc) 
| DV. A orn. [VF 302 
Z Covenant againſt Vanlore, and all Claiming 
under him, one claimed under him by Act of 
Parliament made after the Covenant. Le vinx 
2 port 26. Lucy v. Levington. [bk 
Aſimpſi by the Plaintiff, an Attorney of the 
Court by Original, and declared in propria 
Perſona, upon his Privilege ſecundum romſuetudi- 
nem Curiæ, the Defendant pleaded a Recog- 
nizance not Satisfied, and alſo a judgment in 
Debt for 5000 J. upon a Gold{mith's Note, * 
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be paid with Intereſt upon Demand, and it 
was not paid till ſuch a time aſter; and the 
Intereſt amounting. to 1700 J. the judgment 
againſt him was for 6700 J. and that he had 
not Aſſets beyond 4 J. chargeable to this Re- 
cognizance and judgment, and upon Demurrer 

the Plaintiff had lie. per tot Cur. 1. The 


Declaration was Ill, declaring by Privilege up- 
on Original, for the Privilege of Attorneys is 
in Suits by Bill, but when they ſue by Original, 
they ought to 1 60 as other Perſons in com- 
mon Term, but that is only Form, and reme- 
died by the general Demurrer. But 2, The 
Plea is ill Pleading a judgment for Intereſt, 
which is a Devaſtavit to permit it to run in 
Arrear, and then ſuffer Judgment for it; and 
want of Aſſets. to pay it before it incur: by 
the Adminiſtrator, ſhall not be intended not 
being expreſly pleaded. Leuiax 2 part 40. Sea 
man v. Dee, Adminiſtrator de Everarl. 
A. and B. were bound joyntly and ſeverally 


to C. A. made D. his Executor and dyed, D. 


made C. the Plaintiff the Ohligee his Executor 
and dyed. C. the Obligee brought Debt upon 
this Obligation againſt B. who pleaded that 4. 

made D. his Executor, who made the Plaintiff 
his Executor, and that the Plaintiff hath Admi- 
niſtred the Goods of A. but ſaith not to the 
Value of the Debt, nor to What Value, but ge- 
nerally that he hath Adminiſtted the Goods; 
upon which N demurred, and had 
9 For the Obligation being Joyat 
and Several, although that One ot the Obli- 
gary all be diſcharged in this manger, yet tlie 
Obliges may ſue che other, if he hath not ob- 
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Lands in Oxfordſhire,” and that Leſſee” enter) 


and Detinet-upon che Prlvity 5p the Eſtate, no 


ofß the Teſtator and dyed, leaving Alers, ati 


wrang it was adjudged trary. Levin 2 
2 Per 133. 4 Aftry v. Nevit. fer 


mu 


rained fall latkfaction by the Kita 
TZevint 2 part 73. Cock v. Croſſe. 

Debt for Rent, and laid the Action in Lig. 
dou, {appoſing the Leaſe to be made there 9 


and dy d, and the Defendant enter'd as Exe 
cutor, and brought the Ackion in the Deby 
and Detinet; and upon Demurrer upon the De. 
claration Ve —. againſt the Plaintiff: Fot 
althougli that the Defendaut is ſued! as Exe. 
cutor, he is clarged as Aſſigner in the Debs 


upon the Privity of 5 and the Attic 
ought to be brought where the Land lieth. 1, 
vn 2 part 8 oi Corel v. Liſſet. 

Beſorè Hale, at the Guild: ball, before tlie el 
of the Term, an Executor' "waſtet! the Good 
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the Defendanc- his Executor; and it he thal 
be charged for the Aſſets was che Queſtion; and 
Hale held it à perſonal Wrong which dyedf = 
with him that did it; but upon the Import © 


5 nity of. Sanders, of Council for the Plaintif, cl 


he permitted it to be ſound Specially; and id] > 
another Term it was judged according to the A 
Opinion of Hale, per tot Curd. N 2 ben x 


110. Brown'y: Collins. 1.3811 431 
But in the Caſe of an Txbdvtor of bis own Ml *! 


Error of a Judgment in Hesl agtinft the * 
Defendant and Executor, the Plainciff declared, * 
That whereas the Teſtator was indebted to n 
him, the Deſendant aſſumed that the Plaintif IM © 
had at the requeſt of tho Defendant accompted = 
with him, upon which he was ſo much in 

Arrear; 
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Atcrear; the Defendant then promiſed to pay 
it, the Plaintiff there had Judgment de propria 
bonis of the Execu: or, and aſſigned it for Error, 
but reſolved it to be no Error : For the Plain- 8 
tiff was not bound to Accompt with the Exe- 
cutor, and he did it at the requeſt of the Exe- 
cutor; and by Hale, although that a bare Ac- 
count will not bind an Executor to pay de lou 
propriis, yet a Promiſe upon Conſideration, of 
forbearance would, and the Caſe here is all one; 
for it ought to be intended that an expreſs Re- 
My queſt was made to Accompt, and upon that an 
expreſs Promiſe to pay; otherwiſe the Evidence 
would have maintained the Declaration, upon 
which the Judgment was affirmed per tout le 
a Court. Levinx 2 part 112. Hawes v. Smith. - | 
bebt upon Obligation againſt Baron and 
Femme Executors and Count, upon a Devaſfavit 
by chem, and upon Demurrer qudgment againſt 
che Plaintiff. 1. That the Feme Covert may 
not commit Waſte during the Covorture, al- 
though that the Waſte, of the Husband fall 
charge her if ſhe ſurvive, according to Bean- 
ont and Langs Caſe, and 1 Cro. Mounſan and 
W Boarn's Caſe. 2. They may not bring this 
Action otherwiſe than they have done; ſcil. In 
Debt upon Judgment ; but in Debt upon Ob- 
ligation, and between Eaſt v. Withers, it was 
adjudged, That Debt doth not lye upon an 
Obligation againſt an Executor counting of a 
Fee part 145. Horſey, v. Da- 
nie T 8 | | wy 


= 


Debt upon an Obligation againſt the Defen- 
dant as Executor and Count upon a. Devaſta-. 
vit, the Defendant pleaded ſeveral Judgments, 
and that he had not * above 5 J. chargea- 

a ble 
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hie to the judgment, and not ſufficient to la- 
taiy them ; upon which the Plaintiff demur- 
red, and upon Argument for the Defendam; 
for the A&ion in the Devsffvit 4 an 
— — upon an Obligation doth not Iye; 

althouph that in an Action upon 2 Judgment 
and Count of a Deb Nuit it well lyeth, u 
which the Plaintiff | prayed leave to Giſcen. 


tinue, and kad it. Ai 2 pur 2069. Err v. 


Withers. 
- again ſt Baron and Ferve Exteutprs 
#pevent arbitam de honir, omftrimg Te- 

ſtator, and Damages de hom le Baron 
In Debt upon this Judgment declar a A 
De vuſt ait, ie was eee ret although the 
firſt Todgment is yet it to maintain 
this Action till it be reverſed ; for the advan- 
tuge of the Error meli not take ſo Jong as it 
remain unreverſed. ' But % Te was adju cfg 
that this Action lyeth not; 5 although 
the Wife, if ſhe farvive; ſhall be 82 for 
the Waſte committed by her Hausband, yet ſhe 
ſnall not be charged for the Cofts recovered 
ag inſt the Husband % bonis propriis, for which 
upon Demurrer Judgment for the Defendant, 
Levins 2 part 161. Horſey v. Daniel. 

Aſumpfit, and declared that the Defendant 


Dholl ec 


accounted with him, being Executor to J. B. 


as Executor, upon which Accompt ſo much 
was due, and he promiſed to pay it; and upon 
Nin Aſſumpſit the Plaintiff was Norw-fſuired, and 
the Queſtion was, If he ſhould pay Coſts; and 
Mild held, That he ought to pay Coſts, be. 
cauſe he- did not ſus as Executor, nor produced 


the Teſtament, but founded the Action u — 
af 3 with Himtelf. Rainsford Chief 
Juſtice, 
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juſtice, Ti den and Fonts contra; for 2 
Addon is in the Right of his Executorſtiip, a 
the Money to be recovered ſhould be Aſſets, 
and any gave Judgment accordingly. Leving 
2 part 165. Ball v. Palmer, 
Stirt fucia upon a Judgment againſt the De- 
ſendant, and alledged, | 
the Goods, and dilpoſed and converted themi 
2 his 3 ſus Non Deva ftavit 2 
en in wſum ſuum proprium ton vertit, Specia 
Vita found, Thad one A, was liable to an 
Action of Trover to the Defendant for Goods 
bf the Inteſtate ; and that after Action brought 
the Defendant and A. came to an Agreement 
by Articles That the Defendane ſhould diſ- 
charge A. and that AH. ſhould pay to him a Sum 
it ſuch a day, yet to come Er „, &. and it was 
argusd by N for- the Plaintiff, that the Iſſue is 
found for him; becaals the Defendant, by ac- 
teptarice of new Sedarſty fo: payment of the 
Money to himſelf, had ertinguihed the ol 
Right, as if he had accepted Un Obligation 
a Debt due by Contract, and thereby hath made 


himſelf fabje&, although he hath not yet re- 


ceived the Money; for the new Security is a5 
Payment to him. Telvtrton 10. To which ic 


was anſwered by Pollexfe#, That it could not 


be 4 DevaFtavit , for he hath..not done any 
Wrong, but hath taken the beft means that he 


might for to ſecure the Eftate, and it is not 


fike the Cafe of an Obligation taken for a Sum 
due by Simple Contract; for there is 4 Debt 
certain, here are only Damages to be reco- 
tered iff the diſcretion of the Jury; which are 


friade eettaity by the Articles, but are pot Aſlers 
if his Hands df the Mere received}; Cittis; le 


, 


; F 1 
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hat he had waſted 


reco- 
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is not a Devaſtavit : But after, by Sir Thom 
Jones, it is a Diſpoſal or Vendition, and Con- 
verſion to his Ule, by the Acceptance of a new 
Security, by which he hath diſcharged the 
Ancient Right to the Goods, and ſo it is quef, 
a Sale of them, and Aſſets preſently , al. 
though that by his Act the Money is not pay. 
able to him till. a day to come; to which ſome 
of the other - Juſtices ſeemed: to incline, but ir 
was adjourned ;. and after, at another. day the 
next Term, all the Juſtices. agreed, That it 
was a Diſpoſition by him, and Judgment wa; 
given for the Plaintiff per tout Je Court. Leving 
2 part 189. Norden v. Leit. 
Debt againſt the Defendant as Executrix to 
her Husband 3 the Defendant imparled, and 
- then-pleaded A&io non, becauſe that her Huſ 
band [dyed Inteſtate, and Adminiſtration was 
committed to her Abſq; boc,that ſhe is Executriy, 
or at anytime Adminiſtred as Executrix. U 
which the Plaintiff demurred; and it was ſaid 
for the Plaintiff, T hat this Plea is no other than 
a Miſnomer, which goeth only in Abatement, 
and therefore is not pleadable after general Im- 
parlance, and it is not like to a Plea of ne ungut 
Executor, which totally eſtrangeth him from the 
Teſtator; here ſhe- admits her ſelf chargeable 
to the Action, but in other manner, ſcil. az 
Adminiſtratrixz To which it was anſwered 
by the Defendant, That although that this 
Plea doth not go the Right of Action, yet it is 
to the Action of the Wrir, as Robinſon's Caſe, 
5 Co. And. it is a Bar to the Plaintiff, ſo that 
he ſhall not at any time charge the Defendant 
as Executrix, and ſo it is more than in Abate- 
ment; althovgh that it is no bar to the Right, 
2 | wacnh 
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when the Plaintiff will charge the Deſendant, 
as he ought to have Adminiſtred ; but per Cur” 
this Plea is only in Abatement, and therefore 
not Pleadable, as here after General Impar- 
lance, for which they gave Judgment for the 
Plaintiff Similis Caſuws & Simile judicium eodem 
tempere inter Howley & Sibly. Levinx 2 part 
190. Gramwel v. Sibly: n. | 
Where one of the Executors is an Infant, 
and may not prove the Will, Adminiſtration - 
durante ſua minori Atate may te granted to 
the other wha ſhall bring the Action ſole ; 
and it is not inconſiſtent that he ſhall have the 
Adminiſtration in ſuch Caſe ; for. that it is 
not Granted as upon one dying Inteſtate for 
the Will is proved, but enable him to ſue alone, 
becauſe that the other is not capable to prove 
the Teſtament, and ſo not to joyn with him, 
and he may not Sue alone; and Hatton and 
Maskal's Caſe were cited, which is entred in 
B. R. Mich. 15 Car. 2. Rot. 703. the Roll of 
which was then brought in Court, where it 
appeared to be fo adjudged ; but where both 
Executors are at full Age there, although that the 
Will be proved by one alone, the Action is 
to be brought in both their Names. Lewing, 
2 part 240. Colborne G. NMriglt. 


Upon general Pleading, Rien per Diſcent, x 
Reverſion in Fee upon an Eſtate Tail is not 
Aſſets to charge the Heir, Levinx 3 part 287. 
Kellowe v. Rowden. Leit ICT 1 
Debt for Rent made by the Plaintiff to J. S. 
who made F. D. Executor, who aſſigned the 
Term to the Deſendant; the Defendant plea- 
ded, That before any Rent Arrear, he aſſigned 
the Term to F. G. and * not plead notice of 
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it, nor acce er 
the Plaintiff; whereupon the Plaintiff demur 


Ted, and it was ad judged for the Plaintiff, by 


ice, and Rookesdy ] alice, cn 
who held, That the Privity 
of the Contract being altered by the Alter 
ment of the Executor before any Rent dus, and 
alſo the Privity of Eſtate by the Aſhgament of 
the Aſſignes f the — nothing remain. 
ed whereupon to maintain the Action. Poles. 
fen Chief Juſtice, and Rookesby held, That dill 
potice of the Aſſignment it was no complen 
ent to deſtroy the privitive Eſtate, 
dut till notice he remained Tenant as to the 
Payment of the Rent. As in the Caſe of Lon 
and Tenant ; if the Tenant make a Feoſfuient 
yer hs remains Tenant as to the Avowry, till 
notice ofthe Font and 2 of Arrean 
Luinæ 29 DV. Picher. 
ab his own Wrong may be of 2 
Term, and ſhall be charged in Waſte. L. 
wing, 3 ey 35- Major & Com de Norwich. a. 


4 againſt the Defendant, Executor of 
We - the Defendant pleaded an Obligation 

— L enterd into by "_ Teſtator, yet un- 
yo 


Pollexfen Chief 
ire Poel Juſtie 


and no Aſſets 5 J which were 
ſufficient to ſatis oo. ? forelaid Debt. 
The Plaintiff replied, That the Obligation wa 


tad upon y 204, at a day yet to come, 
— — Judgment 2. the Deſen- 


> Becauſe the Plaintiff did not ſay in his 
abe That the Defendant had Aſſetz 


ira to pa ee far if he 3 $4 Was 
not oblig d co pay the Plaintiff the Debt upon 


Fee 4 dead mg 2 due Lak * 


S e rr . C5 4aC > *%< 


— 7 .a 


= Wm... <0 To — _ -" Av 7T ae ww, 


— 
* 0 


* 


Enn v. 


and made one Crew his Executor. Crew 


the Probate or after appeared not, but itwas up- 


One they all agreed, ſcil. That the 
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* a/day yor to come.” " Bovine . 


At, as Aſſignee of Commiflioners of 
ON ee ans, ng 
Now a 8 Ver 
was, That Stay being indebted to Walter in 
1000 J. upon nt, nd to divers other her 
forn,particularly io one Clark 10004. who oo 
a Bill of A Adleſer againſt Stay, Nov. 6. which 
which was before tha Probate of the Will, thac 
being not till the 1 9 of Nov. Stal was ar- 
reſted before the Probate, ſti. the 8:3 of Nov. 
and put in Priſon; and the fame day that the 
Probite was, fal. the 1 bib of Nov. Sraly paid the 
1000 l to Walter but if the Payment was before 


on the fame day; and after that a Commiſſion 
of Bankrupt is bed againſt Stay, and the Com- 
miſſioners aſſigned this 1 000 J. paid to Walter 
to the Plaimiff, as part of the Eſtate .of wk 
And in this Caſe divers Points were, in 

che Court did not unanimouſly * 


in 
of 
Staly by the Ber, before the abate, was 
not Legal as to Malter, and then Sraly e 


not become Bankrupt the 8h of Nov. . che 


Arreſt Wee ſo that the P 
ment to Malter was good. The y agreed, That 
between the Parties, that is, or A, Crew and 
Staly, the Bill of Ad 


ex, and the Arreſt up- 


on it before the Probate, was k 5 
the Probate after accordi ahn en 
917. Executor ſued a Wr UA e 


a Man before Probate, and afterwards proves 
the. Will, all is made 


good between them being 
H 4 


Parties: 
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parties: But in the Caſe here it ſhall not pre. 
judice a third Perſon Walter, to make the Pay. 
ment to him ill, which had been good, if it 
had not been for this Arreſt ; which is rei veri. 
tate cannot · be good before Probate, although 
that between the Parties it is good by Relation 
Note, That the Words of the Statute are, 
That a man Arreſted, and in Priſon 6 Months, 
ſhall be a Bankrupt from the time of the firk 
Arreſt; and here Staly was arreſted the 81h of 
Nov. and lav in Priſon 6 Months. Vide R 
mund 478. Error of this Judgment, and the 
Judgment affirmed. 1 Ventr. 370, emp 3 par 
s 7. —— v. Walter. 

Trover by an Adminiftrator and . 
that he himſelf was poſſeſſed of the Goods and 
loſt them, and the Defendant converted them, 
and upon Nen Cu Verdict for the Defendant; 
and the Queſtion was, If the Plaintiff ſhould 
pay Coſts : For it was objected by Se Serjeant, 
That the Action being of his own Poſſeſſion, it 
4s not neceſſary to name an Adminiſtrator; and 
he cited Atiy and Herd's Caſe, 1 Cro. where, 
in ſuch a Cale, the Plaintiff paid Coſts: But 
on the other part were cited Peacock's Caſe; 

where, in Raviſhment de Gard by an Executor 
of a Raviſhment in his own time, the Plain 
tiff being Nonſuit paid no Coſts. And Bull and 
Palmer?s Caſe, Paſch. 28 Car. 2. B. R. Aſſumpfi 
by an Executor upon is ſimul cemputaſſet with 
him for Debt due to the Teſtator, the Execu- 
tor Nonſuit paid no Coſts; and now per tout 
te Court the Plaintiff ſhall pay no Coſts, ior all is 
zn the Right of the Inteſtate, although that the 
thing was done in the time 'of the Adminiſtra- 


r 00 the Ty and Coſts recoyered — 
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loſt ſhall be upon the Account of the Teſtator. 
Levinx 3 part 60. Maſon v. Fackſon. c 
Debt for Rent upon a Leaſe parol for three 
years from the 28 of Sept. 1685. rendring 


90 J. per Ann Rent, and for 270 . Rent due 


Mich. 1688, was an Action brought after the 


Term ended againſt the Defendant, Executor 


of the Leſſee, who pleaded an Obligation en- 
tred into by the Teſtator, that he had not AC 


the Debt upon the Obligation; the Plaintiff 
demurred, and'the Queſtion was, If this Rene 
upon Leaſe parol, and the Term ended, be 
yable before the Debt upon Obligation ; and 
it was argued for the Plaintiff, That the Rent 
being due upon real Contract, although it be 
by Parol, is of a more high nature than the 


Obligation : But by the Detendant it was faid, 


That the Term being ended, the Arrears are 
become meer Perſonal ; otherwiſe it had been 
perhaps, if the Leaſe had remained in Eff, be- 


cauſe then the Plaintiff might have diſtreined 
for it. The Authority cited was, Styles 2. 61. 


38 Roll 1. Abr. 927. Lit. S. nu. 2. & 3. 11 F. 4. 
79. 6. 13 H. 4 9. none of which come directly; 
nor is there any Authority to be found in the 
Books direct in this Caſe. Quod Cur' Admirabat 


being a Caſe which often happened. Polexfen 
Juſtice inclin'd ſor the Plaintiff ; for the Deten- 


dant could could not wage his Law, which 
ved it not to be meerly Perſonal. Powel Juſtice 
inclin'd to the difference, where the Leaſe Parol 


is determined or not, & adjornat'. But aſter- 


wards Judgment was given per tos“ Curꝰ. Upon 


which a Writ of Error was immediately 
brought in B. R. & in Trin. V & M. the Judg. 
men 


fets ultra 5 J. which are not ſufficient to ſatisfy 


— . 
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ment was affirmed. per Hole Chief Juſtice, and 
Contract re. 


any Remedy by Audita querels 3 for he might 
not alledge it for Relief in Audua querela, be- 
cauſe, he might have it in Abatement. 
But where an Action is againſt ane. Perſon as 
Heir, and another Action againſt anather Per- 
fon as Executor, and he hath two Judgments, 
and — nes he . —— the Debt upon 
ene, he e 'Qureth to it again upon 
the other: he ſhall be aided by Audua querela, 
becauſe that he could not have pleaded it in 

Abatement ; and of ſuch Qpinion was Polex- 
fen Chief Juſtice, upon the firſt Argument in 
that Term, hut Poel Juſtice contra. For being 
one and the ſame Perſon, repreſenting as well 
the Heir as the Executor, it is all one ay if it 
NT | was 
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was in divers Perſons. Rookesby then Silent; 
but afterwards, in another Term, Paliexfes be- 
ing dead, Judgment was given by Powel and 
Juſtices , that the Defendant Refe- 
der ouſter, Levinz 3 part 303. Hait v. Lang- 


Debt againſt Executors of Boftock upon the 
Obligation ſupra, Langham pleaded in Abate- 
ment another Adzian depending againſt him, 
and his Wife, as the was Heir; the Plaintiff 
demurred, and the Judges differed in Opinion 
ut ſupra. Adjorngy ulterius arguend? Vide 36 E. 
3- 35,38. Two Writs brought for the fame 
thing, each pleaded in Abatement to the other, 
and both Abated. The like Opinion 9 H. 6. 
31. & 39 H.6. 38. & Co. 5. Sparry's Caſe. The 
reaſon of the Abatement of the Writs was noc 
only becauſe he ſhall not be twice charged, bur 
that he ſhall not be twice vexed for the ſame 
Debt. And that the Obligee might charge the 
Heir or Executor at his Election, or both, if 
the one hath not ſufficient. Vide 1. And. Pl. 
13. The Heir charged, although the Executor 
had Aﬀets. Ne Execution 163. Hors de 19 R. 2. 
Dyer 204. In Debt againſt the Heir, no Plea 
that the Executor hath Aﬀets, hut to the con- 
trary. 7 H. 4. 2. Debt lyeth not againſt the 
Heir, uutil the Sheriff returnid that the Exe- 
cutor hath no Aſſets; and Ca 2 Inf. 233. — | 
7E. 4. 13. a. Opinion that Debt lyeth not Jovi 
= _ r the Executor Poms Aﬀets. Ang 
afterwards Judgment was given as in the 
above, de Reſponder ouſter. Eeving, 5 ee 
—. v. Lang bam, Hal, &c. Executors de 
be | 
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Debt upon Obligation, the Defendant plea- 
ded a Judgment againſt him as Executor upon 
an Obligation of the Teſtator, but did not 
eonclude prout patet per Recordum, and pleaded 
divers other Judgments well; and that he had 
fully Adminiſtred, Omnia bona Teſtatoris præter 
10 s. which are charged with the faid Judg- 
ments, and not ſufficient to anſwer them. The 
Plaintiff replied, Proteftando, That all the Judg- 
ments were had by Fraud for Plea faith, that 
the day of the Writ there was not more than 
100 l. due upon al! the Judgments, and that 
- the Defendant then had Aſſets ſufficient to ſa- 
tisfy the Judgments, and alſo the Plaintiff his 
Debt, and that he permitted the judgment to 
remain in force to defraud him; upon which 
the Deſendant demurred generally, and now 
it was reſolved by the Court, Firſt, That the 
general Pleading of Aſſets ſufficient to ſatisfy all 
the judgments, and the Plaintiff was good: But 
then, Secondly, the material part of the Plea 
is the Aſſets, and for that no Venue is laid 
where he hath Aſſets, as it oughr. And there- 
fore the Aſſets is not Tryable, and that is an 
incurable Fault. But then, Thirdly, It was. 
objected that the Plea was ill, not concluding, 
prout patet per Recordum of the fitſt Judgment. 
To which it was anſwered, That the Fault of 
it is no other than a Default of Tryal by the 
Record, which is paſt over by the Replication 
which hath admitted all the Judgments ; but 
that the Defendant hath Aſſets 5 to ſatisfy 
them, which is no more than the Omiſſſon of 
a Venye for Tryal by the Country, which is al- 
ways cured by the Pleading other matter over 
to be tryed, which is Allets here, and — 

| _- that 
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that Cur? adviſare vult : But after Ruled it ac- ' 
cordingly:, Levinz 3 part 311. Kuben v. 
% hh. ĩ˙ U. 
Debt upon Obligation againſt an Executor: 
The Defendant pleaded ſeveral Judgments ob- 
_ tained againſt him upon ſeveral Obligations 
made by the Teſtator, and that he had not 
Aſſets ultra, &. The Plaintiff replied , That 
as to an Obligation of 200 J. it was upon Con- 
dition to pay 100 l. and fo to all the others ſe- 
verally; and that the Defendant had Aſſets 
to pay the Plaintiff & ultra to ſatisfy the 
ſaid leſſer Sums, ſeil. at ſuch a place. The De- 
fendant Rejoyned, That he had not Aſſets ultra 
to ſatisfy the Debts and judgment in his Plea. 
Upon which the Plaintiff demurred Specially, 
becauſe the Rejoynder did not directly anſwer 
the Replication, but ambiguouſly : And now 
it was argued by Pemberton, That the Defen- 
dant oughto have joyned, only that he had 
not Aſſets urs to lay the ſaid leſſer Sums, 
and not to make the Penalties in the Judgments 
parcel of the Iſſue; for if he had Aſſets ultra 
the leſſer Sums, he ought t o pay the Plaintiff. 
To which ic was anſwered, and reſolved by 
the whole Court, That the Rejoynder was 
good, for the Penalties are legal and due Debts 
till they are ſatisfied, under which he might 
defend himſelf againſt other Actions; for al- 
though that in Equity and Conſcience the leſſer 
Sums were only due, yet perhaps the Plaintiffs 
in them will not accept the leſſer Sums in ſatiſ. 
faction of the Judgments without Suit in Equity; 
and if they would, or offer to accept the leſſer 
Sums, and the Defendant will not pay them, 
the Plaintiff may help himſelf by another 
oy manne 


ed... _Extentow: 
manner of Pleading , feil. That the Plaintiff 
would, and offered to accept the leſſer Sims, 
and the Defendant would not ay them, but 
kept the e on foot by rand and Co. 
vin; and d upon the Iſſue of Fraud and Co. 
vin, the Plaintiff 2 giving Evidence, ſuch 
matcer that ſhould ſerve him to avoid the Pe. 
nalties z but he may not aid himſelf by ſuch 
general manner o Fleacing , as it is in this 

| Caſe at Bar, for which Judgment was given 
tout Ie Court. St. ' eh, 


for the Defendant per 
Newil, Poivel and Rookesby, But then it wis 
prayed by the Plaintiff, That he might alſo 
eplead, which was granted to him by the 


Court, upon Condition, That the Defendant 


might alſo replead in Bat, and plead more 
Judgments if he had any to plead, but not 
otherwiſe. Linz 3 fe 368 Thomſen 8. 
t. | cd, er ft 
Scire Faciat Againſt the Defendaſſt Executor 
of JS. upon a Decree in the Exchequer againſf 
FJ. S. for Money. The Defendant pleaded; 
That the Teſtator was indebted to him upon 
Obligation, and that he had paid himſelf be- 


fore the Scire Facias brought, or notice of the 


Decree. This Caſe having been heard before, 
was Ruled by Lechmiore and Tarton Barons, 
againſt Baron Powel, That it was uy Bar. 
And now upon Rehearing before all the Barons; 
Atkins, Chief Baton, agreed with Lechmore an 

Turton contra Poel, it was not any Bar. 
And that a Decree in Fquity doth oblige 1 
cutors, in equal Degree at leaff, with a ſudg 
ment at Common Law. Levis 3 pat 355; 


5 
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Apr lyeth For Erento for a Copyhold 
Fine ſet wy Teſtator. Levine 3 part 261. 
Shetileworth v. Get. | 855 


In Action upon the Caſe for calling a Per- 
ſon of Quality #5, by which ſhe loft her 
Martiage : It was rub'd upon motion, That 
the Defendant — 2 or Bail, al- 
thouph thee generally in Actions for words no 
ok Bafl ogght to be. Let forthe Circum- 

ſtandes of the Caſe the Court might compel 
the Deſendant to find Sperial Bail; and fo in 
Caſe apainſt Exeenters, although that they 
ſhall wor 5nd Bail im ordinary Caſes, yet in 
Special Caſes they ſhall find Bail, as if it ap- 
pear that they have waſted the Goods, &c. 
| Loving, 1 part 39. | | 
Aim, That whereas Saunders was in- 
debted to divers Perſons, and the Plain- 
ff bound for him, and forced to pay 
them; the Defendant, Executor of Saunders, 
in conſideration that the Plaintiff would for- 
bear to fue him for the Money promiſed to 
pay him; after Verdict upon the Plaintiff up- 
on Non Aſſumpfit, it was moved in Arreit of 
Judgment, That here is no conſideration, ſor 
| it doth not appear that Saunders: had promiſed 
| or wasobliged to favehim barmleſs ; and Bor- 
den and Tims Oaſèe, . 40. and ' Smith and 
Johns Caſe, Oww#n 132. were Cited. But yer Cu 
It was Equity, chat Sumer, ſhould ſave the 
Phintiff 8 tore i dark: a Suit; 
or perhaps he 'migh | | plepizs ac- 
fideration” good, and gave judgment for the 
Plaintiff, Nit caufa die Lune prox, &c. Levin 
© cons wv Prephenſon. R | 
! by Aſſumpſit 
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Brief 263,34 f. & Plowd. Com. 185. l. In Cale 
of Executors ſued upon Contract, the Death 


Caſe of Executors, the Court at firſt doubted; 


0 ſhould abate, and the Judgment ſtay d. Is 
. | UVING 1 park 165. Wirral v. Brand. k | 


mentioned in the Reſervation , but by the 
Death of che Leſſor the Rent determined; for 


'Executozs, 


112 


Aſumpſi againſt two Executors upon the i 


Promiſe of the Teſtator, Iſſue Nov Aſumpſit I 
one Executor dyed, which is Suggeſted upon d 
u 
u 


the Roll, and the Tryal brought againſt the 
other, and Verdict for the Plaintiff; and in 


arreſt of Judgment it was moved by Foe, il ,, 


That the Bill, was abated by the Death of on: Ml h 
in Caſes of Contract, otherwiſe in Caſes of il te 
Treſpaſs. 50 E. 3./7. 40 E. 3. 26. b. | Fitzbe, 


of one doth abate the Writ. But of that, in 


but at another day, having ſeen. the Caſe in 
Plowd. Com. 186. Woodward u. Davies, Which i; 
direct in the point, they reſolved the Wri: 


Deb for Rent by the Heir upon a Leaſe by 


the Anceſtor rendring Rent to him, his Exe. 
cutors and Aſſigns, during the Term; and up 
on Demurrer the Queſtion was, If the Heir 
might maintain Action of Debt upon this Leaſe 
And ie was, argued for the Detendant, That 
tbe Action lyeth not by the Heir, he not being 


which they cited Owen 9. Richmond v. Builer, M an 
Latch, 44. 255. 264. Fury v. Cole. But & contre Ml w: 
were cited for the Plaintiff, Paſeb. 22 Fac. Ru. in 
62. Sary v. Cole and Hill, 20 Fac. Rot. 1%. Su al 


v. Browne. Both adjudged, That the Ren Ba 
continued againſt that which is reported in MW wt 


Rolls and Latch, in theſe very Caſes. Hal Ba 
Chief Juſtice ; The Rent being reſerved to him; N up 
his Executors and Aſſigus, ſhall continue * ing 
Se” | | th | 
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Executozs. 113 
the Death of the Leſſor, and ſhall go to the 
Heir by the apparent Intent that it ſhould” en- 
dure aſter the Death of the Leſſor, for other · 
wiſe it could not go to the Executor, and that 
without the words during the Term; ether- 
wiſe where the Rent is reſerved to him, or to 
him and his Aſſigns. And at another day af- 
terwards, after that the Caſe had been twice 
argued by Jones and Hunt for the Plaintiff, and 
by Bigland and Wiznington for the Defendant, 
judgment was given for the Plaintiff, Levinx 
2 part 13. Sacheveral v. Fiege. 

Aſſumpſit for 1001. for Wares ſold by the 
Plaintiff, and one Vitiy, whom the Plaintiff ſurvi- 
ved. The Defendant pleaded in Abatement, 
That the Plaintiff and Witty were Joynt-Mer- 
chants, and that by the Law. Merchant there 

is not any Survivor between them, and that 
uiii made ſuch a one his Executor, who 
hath Adminiſtred, and is now Living, not 
Party to the Suit as he ought, Upon which 
the Plaintiff demurred, and upon Confidera- 
„tion of Co. Lit. 172. 182. & FEN B. 172. E. It 
was reſolved by the whole Court, That the 
Bill ſhould Abate. Leving 2 part 188. Hall v. 
6 Huff am, | 177 | 

Debt in London agai aſt the Defendant as Heir, 
and it being removed in B. R. the Queſtion 
was, If he ſhould find Bail here, as he had done 
in the inferior Court of London, where they 
always compel Heirs and Executors to find 
Bail. Yer of Executors there are Preſidents 
where Executors ſued there, and having found 
Bail chere, were compelled ro find Bail here 
upon removal of the Court: But no Preſident be- 
ing ſhewn for finding * Bail by the Meir in 5 | 

5 Caſe 


114 Executods. as 
Caſe. Puy C Special Bail was to be 
found in this dle and it was fald, Tha 
Kieling and Hale had deny d it in Caſes ef Exe- 
cutors upon removal of the Cauſe here. Le 
„ r 204 Sir Jobs Lawrene wverſui 
_ -— Hſumpſit by Hul and Wood, and his Wife 
Rxecutrix of Whitey and Count, that by the 
Law of Merchant there is not any Survivor, 
and that Hall and Nod Joynt-Merchatits were 
of 40 Ounces of Musk, and ſold it 
to the Defendant paying fo much per Ounce as 
they ſhould ſell” their other Musk, and that 
they fold the other at fuch a Price, and that 
the Defendant had not paid, and declared ally 
of another promiſe made to the Plaintiff after 
the Death of the Teſtator. Aſter Verdict for 
the Plaintiff upon Now Aſſumpſu, it was moved 
in Arreſt of Judgment, That the Plaintiff 
ought not to joyn bur ſever for their Moieties, 
becauſe for the Executor the Action ought 
to be in the Derinet only, and for the Survivor 
in the Debet and Doetinet. 2. The Executor 
himſelf ought not to joyn two Promiſes in one 
Action, of which one was made to the Teſts 
tor, and the other to himſelf; But Now all- 
catur. The Judgment is all one for the Plain- 
tiff Executor and another, and ſhall be Aſſets 
ſtill in the hands of the Executor. But a Man 
may not ſue an Executor and another joyntly; 
for the one is to be charged De boni: TeFator, 
the other De bonis propriis. And Judgment was 
given for the Plaintiff, Levinz 2 port 228. 
Hall, &. v. Hiffam. © SO 
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oe me nor that he had any of. it, ar had 


_ where differences: had been 
eween the: Plaintiff and Daſendaat, (hut did 
not ſay touching what: thing the differences 
were; ) They ſubmit» to the Award of J. S. 
who awarded de e Jara Tren, That the 

Defendant paid to the Plaintiff 30. in ſatis- 
faction of all Sums due ta him out of the Eſtate 
of ona Holy. After Verdict for the Plaintiff 
Judgment was ſtay d, and after divers Motions 
in that and other Terms, entred for the Defen- 
dant; becauſe it appeared not that the Defen- 
dant is Executor, Adminiſtrator, or Truſtee 


upon the behalf of himſelf, and fo 
no Confideracion ta charge him for the Eſtate 
of Woolly. Levin 2 park 233. Adam! verſus 


And thus having directed Teſtators in the 
Due and Legal forming of their Wills and Te- 
ſtaments, and Executors in the True and Re- 
gular performing of them; That we may be 

ided for all Events, we are to conſider 
ow Mens Eſtates are to be adminiſtred or 
diſpoſed of, when there is no Will or Teſte 
ment made or declared by them. And this 
occaſionally. induceth us to Treat concerning 


— 


| Adminiſtrators. 


Dminiſtrator is he to whom the Ordina 

commits the Adminiſtration of the G 

vi a dead Man for default of an Executor; 

and an Action ſhall lye againſt him, and for 

him, as for an Executor. And he ſhall be char- 
| 12 {+ gd 


116  Avminiflrato}s.. 
ged to the value of the Goods of the dead Man; 
and no further, unleſs it be by his own falk 
Plea, or by waſting the Goods of the dead. 

If che Adminiſtrator dye, his Executors are 
not Adminiſtrators, but it behoves the Ordi- 
nary to commit a new Adminiſtration. And 
if a Stranger, that is not Adminiſtrator or Exe. 
cutor, take the Goods of the dead, and admi- 
niſter of his own Wrong, he ſhall be charged, 
and ſued as an Executor in any 4 ion broughr 
againſt him. Termes del Ley. 

The Ordinary ſhall have an Action for Good; 
taken out of his own Poſſeſſion which were the 
Inteſtates, but not thoſe taken out of the Pof. 
ſelſion of the Inteſtate in his Lifetime; but the 
Adminiſtator ſhall have ſuch Action for Goods 

taten out of the Poſſeſſion of the Inteſtate 
F.N.B. 203. The Procels herein is Attachment 
or Diftringas, and if the Sheriff thereupon re- 

turen Nut then he ſhall have Capias Alias & 
Pluries & Exigent, and ſo proceed. to Qutlawry 
againſt him. bid. 

Where Adminiſtration is granted by the in. 
ferior Dioceſan, where there is Bona Norabilia, 

= - - and afterit is granted by the Archbiſhop, or : 

| contra, how they ſhall operate together. Coke's 
© $8 Rep. 135: Sir Tabs Nedham': Caſe. 

Adminiſtrator durante minore e/Etate, if he 
waſte Goods ſhall be puniſhed as Executor of 
his own Wrong. 

If Adminiſtrator avers in his Declaration 
Adminiſtration granted to him at Londen, and 
the Letters of Adminiſtration bear date in ano- 
ther Place and County, the Plaint ſhall abate. 
12 77 15 hy 15 dents 195. | 
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I an Adminiſtrator 
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An Executor hath Judgment to recover a 
Debt due to the Teftator, and. dyeth Inteſtate 
before Execution, and the Ordinary commn- 
tech the Adminiſtration of the firſt Teſtator to 
one, the Adminiftrator ſhall not ſue Execucion 
upon that Recovery; becauſe he deriveth his 
Intereſt, and repreſents the Perſon of the Te- 
ſtator, and ſo before the Recovery. Co. 1 Rep. 
96. Sbelleyꝰ Caſe. 


Letters of Adminiſtration obtained by Col- 


luſion are void, and ſhall not repeal a former 
Adminiſtration. Co. 3 *. 78. cola & 

hath Judgment and 
dyeth, his Executors cannot ſue Execution of 
that judgment; for none ſhall have Execution 
of that Judgment, but he who ſhall be ſubject 
to the Payment of the Debts of the firſt Im e. 
ſtate, and that the ſaid Executors are not. And 
the Adminiſtrator of an Executor ſhall not have 
Execution of a Judgment given for the Execu- 
tors. Co. 5 Rep. 9. Brudend['s Caſe. IE 
If a Man — a Houſe and Land for years, 
with a Stock of Money, rendring Rent, and 


the Leſſee covenanteth for himſelf, his Execu- 


tors, Adminiſtrators and Aſſigns, to deliver 
the Stock or Sum of Money at the end of the 
Term; yet the Aſſignee ſhall not be charged 
with this Covenant: For although the Rent re- 
ſerved was increaſed in reſpect of the Stock or 
Sum, yet the Rent did not iſſue out of the Stock 
or Sum, but out of the Land only; and there- 
fore 2s to the Stock or Sum the Covenant is 
perſonal, and ſhall bind the Covenanter, his 
Executors and Adminiſtrators, but not his Al- 


ſens. Co. 5 Rep. 17. Spencer's Caſe. 1 1 


118 3 — 
Mud er 4 Men Felbufd and take after Adnmi. 
vtin ft Mall not bar hum, forthe right d 
the Wetioh Wis not in him at the Mme of thi 
Keleaſe but if #n Executor fdheae before pr 
bete, * ſhalt bar hin. c pa. Aud 


Cuſe 

e Aare ſhall pey a Debt due by 
ndnd befbre à Stature defenufced to perfort 
. N perhaps never were na 


broken. 00. '5 Ripa. PWV fon” 


e eee drunk ing Dum "Chil 
Ede at 1 years ef Age, and if fach Adrhini 
krration be cbmmfttedd, the Execttor beity 


125 . iris void. Co, gg Ph: 
4 
Admihiſtrator Aenne Winne rey dann 
fell — 4 Goods of 'the Yebeaſel, if it be not or 
for Payment of his Debts, br Bora pen 
Yors; 24 he nach his Office of Adminiſtratioh 
pro Bono & Cotmmodo of the Infant, and fuch 
Admniniſtration doch beaſe at the Age of 17 yean 
of the Infant. And an Infant Executor eannit 
Aſſent ho a Legacy, c. before the Age of 
- and if the Ittfanmt within Age e 
HH 7670 kate Husbnd, if the Husband de d 

I Age the Admimfſtration ſhall cenſe. 

If the Metropolitan pretending the Puri) 
Uectaſed had Boe Not abilia in drs Dioceſe 
dommit Adminiſtratton, it is not vid, bu 
voidable by Sentence. But if an "Ordinary 
bf: a Dioceſs commit Adminiſtration of Goods 
When the Parry hath Bons Norgbilta in (divets 

ſes, ſuch A@tiniftration is 'meerly void, 

as well to the Gods in His on Dioeels as al 
PRs Co 5 * 9530 trince's * ; 
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bly y Cultom of Lond, r 
racor is bound us upon a 
Contract of che EE =O. wt bbs 
Obligation. Co. 
IE and 1 1 EN 
ARtions of Debts for all Rents Arrear in Liſe- 
time of the Teftator, and may alſo Diſtrein 
for the ſame. See 32 H. 8. Ming. dbridgeunr, 


Rents 9 

dminiftration is committed gene- 
rally, Ration Mamoris tat, without any Re. 
ſtraint or Limitation, there ſuch Leaſes made 
by him are And ſuch Adminiſtrator hall 
have AQtion to recover Debts and Duties, Cc. 
for the Intereſt of Actions is in him, and ſhall 
likewiſe be ly able eo Ations. Co. 6 Rep. 67. 
Sir Meyle Finch's Caſe.  * 

Probate of Wills, and Confliuring: Admini- 
ſtraters, originally did not belong to che Ec- 
clefiaſtical Conuſans, but were given to 
them of latter times; and therefore nothing but 
che Probate, and granting Adminiſtration, is 
en to them, or doth appertain to their Jurii- 
diction; but che Tryal of them is not 
to them, for that is "oft to the Tryal 525 
Common Law. And 21 E. 4. 50. it is holden, 
That if Letters of Adminiſtration be denied, 


commit Adminiſtration by his Letter, &. For 
there it is aid, That Letters of Adminiftratign 
may be Fo ged. And ſoraſmuch as it is to Be 
Tryed by few, and not by che Certifeate of 


the Ordinary: Nor it -needeth not that the 
Will or Adminiſtration be ſhewed to enable 
the Plaintiff to his Action proved or granted 
by the Ordinary himſelf, as in Caſe of Ex- 
I 4 commenge- 


the Iſſue ſhall be, that the Ordinary did not 


120 Adminſffratozs. | 
commengement,whieh is meerly Spiritual, and 
originally belonged to the Juriſdiction of the 
Ordinary. But if the Teſtament be proved, 
or Adminiſtration granted by the Official or 
Commiſſary, or in ſome Caſes by the Arch. 
deacon, or other inferior Judges Eccleſiaſtical 
who have Lawful Authority in ſuch Cafe it i; 
| ſufficient in Laws Ce, 9 Rep. 41. Henſlot' 


6 


1 . 


Caſe, 8.747 
Wͤbere Executors of Executors, Adminiſtrz 
tors, and the Heir after the Age of 14, ſhall 
have Accomp. See Cb. 2 Inſt. 404. | 
If the Adminiftrator give or ſell the Good 
of the Inteſtate, and after the Adminiſtration 
I countermanded and granted to another, yet 
the Gift or Sale is good, unleſs it be avoided 
for Covin by Stat. 13 Eliz. And if the Admi 
niſtrator doth waſte the Goods, and afterward; 
Adminiſtration is granted to another, yet any 
Creditor ſhall charge him in Debt. And if 
he plead the Adminiſtration committed to 
another, the other may reply, That before 
the Second Adminiſtration committed he had 
waſted the Goods, &c.. Co. 6 Rep. 18, 19. Pack- 
mas Caſe. n Ak 
_ «There is a great difference between an Ad- 
miniſtration that was once Lawful , and an 
+> pA that was never | Lawful. Vid: 


RIP .3”; TRE * 7 e ' | #1 | | 
There is a difference between a Sentence 


| Declaratory, by which Letters of Adminiſlra- 
tion are declared to be void; and a Sentence 
of Repeal, which allows them to be gbod till 
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forth Adminiſtration to any ans 4 Jin n 


pay of the Navy, unleſs he hath Goods of the 
value of 20 l. upon pain to forſeit 10 J. Stag. 
10 V. 3. cap. 4. Waſh. Abridg. Stores 7. 
A Term granted to the uſe of a Feme Sole; 


ſhe dyes, her Adminiſtrator. and not her Hus 


band ſhall have it, Co. 4 Ia. 8 7. 
There be divers kinds of Inteſtates; one that 
makes no Will at all, another that maketh a 
Will and Executors, and they in this 
Caſe he dyeth quaſi Inrefatws, and juſſ ly did 
the Law in this Caſe appoint the Ordinary ; for 
the Law preſumed, That he who had the Care 
of his Soul in his Life-time, would, after his 
Death, have care of his Temporal Goods to ſee 
them well diſpoſed of. Co. 2 Inf. 37. 
Or dinarim in Law, in the common Senſe, 
fignifieth a Biſhop, or he or they that have 
Ordinary Juriſdiction; and is derived ab Or 
dine , to put him. in mind of his Duty and 
Place. een e . 
If the Ordinary take Goods of the Inteſtate 
and dye, yet his Executors or Adminiſtrators 
ſhall be charged in an Action of Debt. Vide 
Co. 2 Inſt. 3977398. 1 1 og eint N61 
The Probate of every Biſhop's Teſtament, 
or granting Adminiſtration of his Goods, dot 
belong to the Archbiſhop, although he hath no 

Goods but within his own Dioceſs. What 

Fees br Probate of Teſtaments and Ad mini- 
ſtratigins. Vide Co. 4 Inſt. 335757. | 

Stdinary Inferior grant Adminiſtration 
whillt the Prerogative Adminiſtration granted 
by the Archbiſhop is in force is void, for the 


* wo 
5 * „ | 


12 Amminiffratoys. 
two Adminiſtrations cannar ſtand 


Ge, $ N. 1g. Sir Jeb Ned Caſe. 
2 Hath not ons 


m eke, 225 thecefo * 
re 
Latſel, as the Bibop or Ordinary. The Se- 
cond appainted by the Teftator, and therefore 
Ad abe eg — and Ae 
or is 
Dative as an Adminiſtrator. 
 TheOrtinary fhall-nor have Aion of Tret 
| gat fer away Goods before he hath 
— (as Executors or Ad- 
miiniftrators may have, ) but before Poſſeſſion 

3 the Ordinary may ſue for them in the Spiritual 

Court ; and the Ordinary ſhall not have Action 
of Debt 28 Ordinary. Vide plus Co. 8 Rop. 
| Sir Jobn Nedbam's Caſe. 

Where a Man as general Receiver retained 
one in the Service of this Maſter, taking for 
his Salary 10 l. per danuniby Deel : In this 
Caſe, although the Maſter might wage his Ley, 
yet theRecewer who was made Adminiſtrator 
was charge in Debt for the Salary, 'for that 
he was pri vy to the Retainer hy his Teſtimony 
by his Nil. Rut otherwiſe n 
Fomains always in nature of an Accompt, for 
which Action lyeth not e n 


tor. * Ry 124 fo 145. 
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- An Adminiſtrator 
See Faciur, and take Execution upon 2 
ment bad in nume of an Exccator or 
kater. Stat. 29 Corn. 22. & eva. 4x 
none of panes. 

The Cuſtom of Linden, chat a Contract tha 
bind 6 well as m Oblig men 
in good, although - „ 
2 8h Ca 

Whe — are mde A 
have but one 
of them cannot diſcharge a Debt by hindlolf in 
judice of the others, as one Executor may 
as is ſhewed in the Ninth Chapter of Nun; 


bo, 


but in ſuch Caſe all the Admminiftrators muſh 


joyn. Hern's Law Conweyances 
I Adminiſtration be undely 
Ordinary of an inferior Drocefs, the 


mon Law, but he muſt Appeal to the Metro- 
politan or Archbiſhop of the Province, from 
thence to the Court of Delegates ;'for-rhe Stat. 
of 21 Hen. 8. doth not ſay, That the AUmini- 
ſtration ſhall be committed to che next of 
Blood, or elſe the Adminiſtration tb be vdid; 
but that it ſhall be granted on ſuch a pain, an 
ſo it doth not take away the Cognizance of 
the 'Caſe from the Eccleſiaſtical Judge. #Hers- 
— Toxchftoneof Wills and Teſtuments, pag 227. 

ect. 361. 

If one Dye inteſtate, and the Ordinar ry pratits 
Adminiſtration to a Stranger, ant the, next'of 
Rin ſues a Citation out of the Spiritual Court 
to have the Adminiſtration "revoked, and pen- 
ting the Suit the Adminiſtrator ſells the Goods 
to defeat the next of Kin, and then the Leiters 


of 


De Bomi "non may fac tt 


fitereſt, and therefore one 


„. OR 
granted t thb 
grieved cannot have a Protiibition at the Com- 


| 
| 


df Adminiſtration granted to the Stranger are 
revoked; and made null by Sentence; yet in 
this Cale the ſale by the firſt Adminiſtrator is 
good. But if the next of Kin had appealed. to 
have the Adminiſtration revoked, and pending 
the Appeal the firſt Adminiſtrator ſells his 
Goods; then, in ſuch Caſe, the Sale is void, 
And ſo note the difference between a Suit by 
Citation to revoke a former Adminiſtration, 
and an Appeal; for an Appeal doth ſuſpend 
the former Sentence. 37 Eliz. B. R Packman't 
Caſe. Cen Li. f. 
If the Ordinary knowing that there is a Te. 
ſtament, and an Executor named therein, will 
notwithſtanding grant - Adminiſtration of the 
Deceaſed's Goods, not having firſt called the 
Executor before him to prove the Will, or to 
- refuſe or accept the Executorſhip ; then, in ſuch 
Caſe, when the Executor ſhall prove the Will, 
he may fue, the Adminiſtrator in an Action 
of Treſpaſs, notwithſtanding the Adminiſtra- 
tion granted by the Ordinary. Swinb. part 6. 
If an Executor in an Action brought by him 
recovereth, and afterwards dyeth Inteſtate, 
and then Adminiſtration of the Goods of the 
firſt Teſtator is committed to J. S. in this Caſe 
FJ. S. before the Stat. 17 Car. 2. could not ſus 
out Execution upon ſuch Recovery, but was to 
begin ane w; becauſe he comes in paramount 
to the Executor, and claims immediately from 
the firſt Teſtator. But ſee now the late Act 
made at Oxford, 17 Car. 2. for avoiding of un- 
neceſſary Suits and Delays, it ſtands on con- 
tinuance for Fiye years, and from thence 10 
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the. end ol the next Seffion of Pa 


rliament, Cc. 


18 


An Adminiſtrator is not lyable to an Action 
for a Debt upon a Contract of the Inteſtatos. 
Mich. 30, 31. El. B. R. Hugbſon's and Mobb's Caſe, 
Cro. i part. ne * ; : 

But if the Adminiſtrator after the Inteſtate's 
Death promiſe to pay ſuch a Debt, if there bs 
2 Conſideration to ground the Action, it is 
binding. As thus: The Husband was indebted 


to another Man upon a Contract for Beer, and 


dyed Inteſtate ; the Wife took Adminiſtration, 
and afterwards aſſumed upon herſelf to the 
Creditor, that if he would deliver her Six Bar- 
rels of Beer, ſhe would not only pay ſor them, 
but her Husband's Debt alſo. In this Caſe. it 
was adjudged, That judgment ſhould be entred 
de bonus propria generally, tor it became a charge 
by her own Act; and by her Promiſe as Ad- 
miniſtratrix ſhe hath made it her own Debt. 
Trin 37 Elix. B. R. in Wheeler's and Collier s Caſe, 
Cro. 1 part Rep. | | 2 
An Adminiſtrator may bring an Action of 
Treſpaſs or Trover, and Converſion for Goods 
taken away before he obtained the Adminiſtra- 
tion; for the Letters of Adminiſtration ſhall re- 
late to.the time of the Inteſtate's Death, and 
not to the time of granting them. A. 1652. 

B.R. Longe and Hebb's Caſe.  _ _ | 
Note, That the Ordinary may call the Ad- 
miniſtrator to account, but he cannot force 
him to make diſpoſition of the Surpluſage of 
the Inteſtate's Goods after Debts paid, by the 
true meaning of the 21 H. 8. c. 5. But what 
remains ſhall go to the Adminiſtrator, in Caſe 
there be any more Debts co pay, which as yet 
j "ar 


Realm, though it is contrary to the Civil Law 


are not come to his knowledge; and if the 
Ordinary will meddle to cauſe a diſpoſition to 
be made, a Prohibition will be granted againſt 
him, if the {Adminiſtrator requeſt it. Av. 6, 
Car. 1. B. R. Levan's Cafe, Cre. 3 part. 
An Adminiſtrator accompted before the Or. 
dinary, and proved payment by one Witneſs; 
and becauſe the Ordinary would not allow of 
proof by one Witneſs, but did excommunicate 
che Party for want of proof, a Prohibition wu 
e ng granted; and the Book ſays ther, 

e Jo 


Were 


That riſdiction of the Spiritual Court i; 
not taken away by the Prohibition, bur their 
Proceedings only. P. 2. Car. B. R. Bellamy awd 
Alden' Caſe, Latche's Rep. fol. 1 17. | 
Note, That a Man may dye partly Teſtate 
and partly Inteſtate, by the Laws of this 


and this he may do not only in reſpect of Time, 
but alſo in reſpe& of Goods and Place: For il 
a Man have Goods in divers Dioceſſes, he may 
make Executors of his Goods in one Dioceß, 
and dye Inteſtate as touching his Goods in ano- 
ther Dioceſs; or if a Man make one Executor 
particularly of a certain Portion of his Goods, 
the Executor is only ſo far chargeable with the 
Payment of the Debts and Legacies of the Te- 
ſtators, as the Portion of the Goods to him al- 
lotted do extend unto ; and as touching the 
reſidue of the Teſtator's Goods, if there be not 
another Executor appointed, then for ſuch 
Goods he is faid to dye Inteſtate, and Admi- 
niſtration may be taken of them. Bro. Execu. 
num. 2. & 154. F.N.B, num. 26. cod, Tit. Plo. Co. 
In Fox and Griciby's Caſe, Suunb. part 4. Cech. 18 


vum. 4. | 
e Where 


Rr 
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ie came by Appeal; but when the firſt Sentence 
is reverſed, then the firſt Curt is ouſted of ics 
Juriſdiction, and the Court which reverſes” ic 
ſhall commit the Adminiſtration de xovo. P. 1. 
Car. I. B. R. Reeve and Denny's Caſe, Lateb. 8 . 


= . 


r 


Where an Appeal is made, and che firft Ad- 
miniſtration is confirmed, then the uſe is to 
fend/ back the Cauſe to the Court from 'whence 


A s in Caſts Teſtamentary, Matrimony 


and Tyches, muſt be ſued from the Arch-dea- 
oon or Official (if the matter be there com- 
menced ) to the Bi of che Diocefs, and 
from the Bi 
in ſuch Caſe (or when the matter is there 
commenced ) within Fifteen days after Sen- 
tence given to the Archbiſhop of the Province, 
and no farther, but there to be definitively ad- 
judged. See Nm. 36 8.24 HS. c. 12. Wing. Abr. 
Stat. Tit. Appeals to Rome, nam. 5. Co. 4. Bux. 


6.239. 
f Wien the Caufe is commenced before the 


or his Commiſſary, 


Archdeacon or Commiſſary of the Archbiſhop, 
the Appeal may be mad: (within Fifteen days 
after Sentence given) to the Court of Audience 
of the ſaid Archbiſhop, and from thence with- 
in Fifteen days after Sentence there, to the 
Archbiſhop himſelf, and no further. When 
the Cauſe is commenced before the Archbiſhop 
himſelf, it was to be determined there without 
further Appeal, by the Srat. 24 H. B. c.1 2. Wing. 
Abr. Stat. Tit. Appeals to Rome, vum. 6. 

Zut ſve the S. 25 H. 8. where it is added 
further, That Appeals ſhall be from the Archbi- 
ſhop'sCourts to the King in his Chancery, where 
1 Commiſſion ſhall be awarded under the Great 
Seal to certain Porſons to be named * 
| 8. 


| King;) or the determination of! the RE 
and from thence no further; and theſe Coop 
miſſioners are called Delegates, becauſe they 
are Delegated by the King's Commiſſion. Co, 
Ts 0: O. 25 H.. g. 19. F 
v A 97 — «ig bs Suit concerns the King, 
deb Party grieved may, within Fifteen days fg 
Sentence given, appeal from any of the ſaid 
Courts Eccleſiaſtical to the Higher Convocs 
tion · houſe of that Province,” and no further 
and there to be finally determined. 24 H 0 
c. 12. Co. 4 luft xo. 32 3, Sc. 
Appeals from -Places exempt, which were 
before to the See of Rome, {þall be into the 
7 ut ſupra, and not to the Archbiſhop; 
an be determined by the Delegate. 
25 ue c.19;.C0.4 Infe. fol. 340. 
But note, That where it is laid in the Cat 


8 aloreſaid, upon the Stat. 24 & 25 H. 8. that 


the Sentence Raue be Definitive upon, certain 


1.4 + 


was, That 8 ue uy in an ecleaftel 
Cauſe in the Country, the Party grieved ap 


re, pealed co the Archbiſhop, where the firſt Sen- 


tence was affirmed; from thence he appealed 
to the Delegates, before whom both the — 
Sentences, were repealed, and made void by 


= Difinicive Soren; ; and thereupon the . 


Wy 4. 
I 


„ ce ow 4 %,, eg bg Kg oo - 


m— wi 


_ dt. i a 


at 


oIQ I 


d <> © © Oo ”” ﬆX+ 


— 
— 


2 — 1 T 


— 


Review rr the Sentence of the Dot 
legates: Co. A Iſt. 3 2 une 

If the Teſtator — A. B. Exetutor: after; 
the expiration of Five years after his Death, of 
ke doth: make . B. Executor for and during 


Five years aſter his Death; this Afignation is | 
Lawful,) and the Ordinary may commit this 


Adminiſtration of the Deceaſed's Goods in the 
mean time to the next of Kin ꝙ during which 
time the Act of the Adminiſtrator is 


and cannot be avoided by the Etecutor after 
warde; and thè Ordinary may alſo comme 
che Adminiſtration of the Deceaſed 
unadminiſtred by the Executor after the expi- 


s: Goods 


ration of the time of the Executorſhip, where 
A. . is appointed Executor but for a: r 
Swinb. part 4. 4 'SefF.' 117. 4 + " room 
One of the Half. blood is in as equal eggs 
of Kindred to have the Letters of Adminiſtra- 


tion committed to him, as ons of the Whole- 


blood is. Styles Rep: fo. 74775. Hill and Bride 


Caſe, fo. 192. A B 

If the Ordinary tale any Reward of Fee for. | 
preferring of any one Perſon before anohet 
to the adminiſtration, it is Bribery, and Pu- 


niſtiabe with a Fine and Impriſonment at the 


Kings Pleafure, and fr 1 Lols of their | 


Place. Ob. z last. 148. 1 Sy 4941 0 


A Truſt tor raiſing Money for a Feme Sales : 


if lhe Marry with 1 Conſent bf the Fruftees3 


and if nat, ED tuch Perſons as the Truſtees 
ſhail name; and for want of ſuck Nomination; = 
then to themielves decreed: in Chancery, ta 
mure to the Adminiſtrator of the Feme Sole, 


Caſes in Chancery 58. Fleming againſt Walaratit- | 
dank, > wa wut | 


: is 4 * * 

k * FS KY 

— n 

. Cs bs : £3 
* 8 

2 Sapröme Head, granted àa Comino f 


. 


feen ede alt e ths 


unleſß at the inſtance of ſome Perſan in behalf 
of a Minor, or having 
„ eee e NOK: Vide Stat. 


1 Jan 2. 17, 


| Children dye Inteſtate 
dren; in the Life:1time © 


have ulchels Wiens by Stat. 31 E. 3. 


— 
Who the Ordinary ſhall * 


accomptable as Executor, and take Bend — 


perſarmance, and order Diſtribution. Vide le 
Stat. 13 Car. f. 10. 
| „Th 44 ſha not extend to dhe Eſtates, of 


Feme Covers that dye Inteſtate, but that their 


Husbands may have: Adminiſtration of their 


perſonal Eſtates, Lade Ie Stat. 29 Car, 233, 
| No-- Adwiniſtrator. ſhall be Cite to render 


0 an accompt of the perſanal Eſtate of the Inte- 


ſtate otherwiſe than by an Inventory thereof, 


2 Demand out of fuck 


If aſter che 1 Death of the Father any of his 
out Wife or Chil- 
the Mather, every 
Brotlior and Siſter, arid their Repreſentatives, 
ſhall have equal ſhare with her. Ibid. - 


Ni Popiſm Recvſant Convick ſhall be Exe- 
cutor, Adminiſtrator or Guardian, but the next 


ol Kinſhall have it. Stat. 3 Jen. 1.5. Wer | 


Tis/ Crone $153 116: 

If a Man dye Inteſtate, and a Seranger t- 
kerh the Goods, the Ordinary ſhall not * 
an Action of Treſpaſs ſor taking them, unleſ 


he had taken them into his Poſſeſſlon. But 
the Executor or Adminiſtrator before Seiſure 


may: have an Action of Treſpaſs. - 
The Ordinary cannot have an Adtion of 
Debe;: 'Qovenanr,. or any other Action which 


belongerh'to the Inteſtate, but thoſe to whom 


the Ordinary commits Adminiſtration may 
"If 


4 ASB» ==y M4 a = ara. a i. 4. 4. +” 


POR 131 


& rake: Gods, of the inteſtate 
— he ſhall not be charged as 
Ordinary by tha Act. Halm. l. cop.19. becauſe 
7 2 them in his qwn wrong 
he e hath like inert in Goods 
and Chattels 'of the Inteſtate, as the Admini- 
rator to wham Adminiſtration is committed. 
Dar ante minore tate Executor ad oput Como- 
dow, & atilitotens Mien Executors ©; non aliter 
We. alio made, - 
(By Stan 25 Ch 3. 4ll-Orditaries 48 well as 
Judges af the Prarggative Courts of Canterbury 
| Lern 3s 46 other Ordinaties and Eccleſ- 
Judges k e tg commic Ad- 
5 tiom of of Ferris dy ing Inte- 
te, ay take — Bonds of the Perſor 
.of #. ts to whom Adminiſtrati in is commit- 
th two. or more able Suretics, reſpect 


ing 1120 to the Value ofthe Eſtatef iti the 
Name of the Ordinary, with Condition, accor- 


dir 


to the Form in the Statute; And the Or- 
aries may call 175 Adminiſtrator to ac- 
comipr, and make juſt and equal eee 
of what remafneth clear ( aſter Debts paid, 
Funerals, and juſt Expences of every fore fir 
allowed and deduced) ãmongſt the Wile and 
Children, and Childrens. Children; if ** 9 
or otherwiſe to the net of Kindred in 
Degrep, or Legally. repreſenting their Sate 
Pro ſui cuique Fire, accorditig to the Laws in 
ſuch Caſes, aud Rules and Limitatiom in the 
& fer down ; and to comipel the Admini? 
sg obſerve and pay the fame by due 
of the FEocleſfaſtical Laws, ſaying to 
n * their Right of Appeal. 


K 2 | Pro. 


\ | 


AA 


Wiſe of the Inteſtate, and all che reſidue by 


_ the Heir at Law ſhall have equal 


15 * — 


provided, "This Act hall not prejudics the 


Cuſtems n London, or Province of York; dr 
- other Places having peculiar r 


received” Cu. 


Roms. 4 N41 dil 


The Sorptelge of ſuch Eſtates 00 be Aiſtri. 
- buted as followeth ; viz. one Third-part'to'the 


equal Portions amongſt his Children, or ſuch 


perlt a” Legally repreſent foch Children (i 


any be then Dead) — — than ſuch Child or 


Chidten {not being Heir at Law) who ſhall 


tate by Settlement of the Inteſtate 
ranced by the Inteſtate by Portion ot 


have an 
or be & 


Portion equ4I'ro che ſhare, ſhall be allotted to 


the others by ſuch Diſtribution, in which Caſe 
the Portion is to be made equal to the teſt. Bu: 
part, not. 
withſtanding any Land be ſhall have 1 5 De- 


ſcenr, or otherwiſe. 


If thiere be no Children; nor Legit Rey 
lentatives, then one Moiety of the Eltace 0 to 
the Wife, the reſidue equally to every of the 
next of Rindied in equal Degree, and thok 
Who Legally teptelent them. 7 

No Repreſentatives to be admitted among 
Collatetals after. Brothers and Siſters Children, 
if there be no Wiſe, then all amongſt the Chil 


_ dren; and if n Child, then' to the next of 


Kindled in equal Degree, and luch who. Le 
gully repreſent them 

No Diltribiition to be till a year aſter the 
Perth of the Inteſtate, and ſuch to whom 
any fhare ſhall be allotted ſhall give Bond, 
with ſofficient Sureties in the ſaid Counts; 


tlat if any Debts be afterwards diſcovered, ot 
7 * 
4 e 3 


6 


7 
2 * 
* 
* 9 


oc 
ov ,Z here the 


ant Adminiſtration cum Teftamento annexo, he: 
do ſo ſtill, and; the Teftator's Will there-. 
in to he pecformed norwithſtanding the Ad. 
This Ac was afterwards continued. Vide le 


| tat. 23.Cer. 2. 1 Pa NN . 1 
„The Hausband dyed Inteſtate, his Wife had 


the; Adminiſtration committed to her alone, aud 
afcer took another Husband, and they recovered 
in Debt as Adminiſtrators, during which Suit 
the Son of the Inteſtate, by Covin between the 
Debtor and him, obtained other Leiters of 
Adminiſtration to the Wiſe and himſelt joyntly. 
No Cauſe of Revocation. or Adnullation of the 


former Letters in certain are ſet fürth in the 


Second Letters, and after Judgment the Son 


A ovin. to defeat the Execution releaſed to 
ihe 


ebtor all Demands and Executions, and 


afterwards the Husband and Wile fue Execi- 


tion, and the Debtor upon this Releaſe ſued an 
Audita Querela, and bad thereupon. a Veuire 
Facias againſt the Baron and Feme directed to 


the Sheriff of Landon, with a Super/edeas in it tig 
br Execution, and the Sheriff returned Nibl 


ent, and thereupon they appeared and plea- 


ded the matter of Covin aforeſaid, and a Revo- 


cation of the Second Letters of Adminiſtration, 
by Sentence exemplitied under the Seal of the 
Ordinary pendent the Audit Querela, & c. and 
thereupon the Parties demur; and all the Court 
were againſt the Plaintiffs, and fo adjudged, 
N ine ſans aſcun Argument. Dyer 339. 


7 * 1 , ? 


th One 
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15 air — 181 
e 


Devi dyed Cronin in 1 25 d ! 
| ned Letters of Admi Reon 


rchbiſhbop of Dublin, of the IG 
attel of his rl 7 that Province 
and afterwaf 4 Reſenſe of the be 10 
Debr, atid to the ſaſd Lac. 
And Ae ech the "Wilks of Daniel obtained 
from the Archbicop of *Cantebiry other Let. 
ters of Adtai 1 55 of all che Goods, Chat- 
Boe _ A 7 withiti his Province; and Tap 
+ he Obligation" and upon ela, 

a8 . e ratrix, ſhe ſued Taere in Dublin, 
ſuppoſing the Obligation to be made there, 
Parot b beiter "Miviz d: Arcam is 
Wards di Cbeaße; and this eleaſe was plea. 
ded in Bar, and the trat Was ut  dicitur, 
That the Obligation was made in London, 
and remained there ever after. And alſb the 
Obligee dyed at Dunſt able ii Com? Bedford, and 
thereupon notwithſtanding the ſaid Admitifha: 
tion and Releaſe in Ireland, the ſaid Lacre the 
Defendant ought to anfwer iq the ſaid Aon 
as above brought in London per Opinionem Cutie. 
And Iſſue was taken if the O Nation was made 
and remained in London at che time of the 
Debt, or in Feland; but the Iſſue by the Folly 
of che Pleader was joy fied, if the Obligation 
was made in London, viz. In Parocl* beat z Ha- 
riæ de Arcubus in Wards de Cheape , and the 
trath was, That it was In Paroch {anti Fiſteri 
in Harde 4 Farindew ”—_ and not bn „ 


* 
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Adminittrators. 
& Wards galls, ant ub found by 


8255 babies 1 lee e wide 
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ture of the Wi 
take 


him the Etecutlon 
t but the Adihinifttation Ms he 
of the rt Teſtator 1 


is herbal ho ed, 1 of 2 575 Fo 
next of Blood to dne AM Tarot bo lathe 

the fame, and this (ES heave De zr Dus 5 
Cour, No e 


ae Cutie Privightive Captuarten”) is thi 
and 12 of the ſaid 
5 Law; 21 Oo the Couft Yay e Cregit. 
| e h he Executors are not tamed in an 
| ons yet the Law will char . 25 ſor 
that they repreſent the Eſtate of r arbt : 
So the Law is the ſams of Aan iar but 


the Heit mall not at any time be char 1 with- 
= expres mention of the Heir. Dyer 23. 


er ſells a Term Sins ears aſter 
an Executor appeats, and made Oath in the 
Archbiſhop Court, Thit he never Heard of the 
Teſtator's Will, and _rehounceth, and the Sale 
of ths Term was adjudged void; or” the Bran- 
ting of Adminiſtration by the Ordinai "is void 
Where there is an Executor hatiie@: . ve this 
may be inconvenient, for then it czuͤnot be 
a to 5 urchaſe under an Adminiſtraior. : Mod, 


Abraham againſt Cunning bam. 
. K 4 The 


2 eker, I. 
' biſhop 2 rant ini rati 
1 7555 of; oog fins in Ra bayo 
by 1 
ch SEES 
hſtan re The 


Ache thr 8 Agd che 
That if — n bs granted 
[area thi 
by Ho 

; 
peal Th 70 FI an Fans. 
£ ra ee 7 75 Vi Appeal, 15 repeal 


entenge lor che. and, adhudge the 
Lp te, but e a {oh dmif 1 15 
tion om it but, k U 
7555 Wehe King, By! 774 FLV Met Fs, i 
ended where there was a former A ppeal 15 e 
Archbiſhop x ; ſo if aſter ſuch Appeal to the De 6. 
gates, there had been a further Appeal to the 
Ning in e (Coon of Chancery, by the Statute 
of 25 H. 8. e. 19. and the Will had theteupqh 
beg allo dulpeored the A 
ranted of .the In teſtate's ' Goods. 5 
Ki Mich. 24 Elis. in Banco, Godlolt. 
Bras made his Will in Writing, 150 85 
ſtituted O. ang Three others his Ede pA 
ruſt for AA. B. an fab and dyed; Admi. 
Wen with l e ; War antiext Was Sante 


N 


etters 
and a TE BO 
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Anmminiſtratose, 137 
to. H. ong of ; thoſe; Executors, D. by his Will 
5 Plaintiff his Executor and dyes, and 


Un pitracion with Brown's Will annent is 
to. Mun the es during — Mi, 


Nan 9 of the: ſaid M, B. and to the Uſe of 
B. and Muny puts in 2+ Caveat againſt 


1 5 2 of 1 and had inſpected 
apers and Writings; the Plainti 
ela to the Delegates, where Munn put in 
his Allegations ; Fi all chis Matcer rains ſug- 
gelted 1 

pray granted to compel the Judge 
the P Prerogati 7s Cour, that the Plaintiff, mi 
wore the Will of D. Raymond 236, 237. 

NB. 290... That a Writ lyes to compel! 


me 
7 Wh of Rfid , or, any Ordinary Wade 


' Adminiſtzaror of 5. 's brought Debt ö 
2 Bond, and. obtained Judgment. 
wards the Adminiſtration is revoked, yet ae 
Plaintiff proceeded and ble Defendant in 
Execution: By motion the Deſendant Was dil- 
charged, and the Exeention was vol 33 15 
when the Ground of his Suit is ovenhrown, 


E) Tarot to him had ap- 


r ²— !) ⅛—tmi 7. ˙7—¼ ««Äↄ Ü˙·— fr. Fea = 


— ) 


R 


proceed further, and the Execution iſſued with: 
= Warrant, r- Brawyl, 1 e Ban and 
Velerton,, Tebv. $2, 189% 5 1. 


wards the Adminiſtration was revoked: and dey 
dared vid by Sentence the. * is void · 
7 e * *. vs | 


. . | xd 


n J ²˙·—wm ä ˙ . C3 tt 


Pai L the Will of H. until Mans 1 — a 


d; read in B. R. a Aandamm wat 


vix. his Commiſſion, he bak no . 


Adminiſtrator . all Adiong feet. 


1 47 1 
10511 


| 
| 
| 
| 
| 


* 7 5 * 7 . . by 1 : R 
* N ö F \ F 
Y = 1 = 7 1 ' 
= , . - 1 
5 * * " * 2 . 
. " — 4 
= ” - 
, * 8 . 
: 6 ) 
l «4 
«© 1 . 
* 


£2 Ad mall not be named Admi 


ie ide, but the Com 


eee > 
= rave lh mat rinſe * 
| Ur O the {6 7. eee 
Goods of S. C. not adminiſtred Wy TC Be 
8 


had de infant been Defendant he har 
deen damned, bur Ercentor of rhe Execuitor fo 


* e 


8 
ator 1 
| 13 the A 7 Hin in 80 


= ſaid J. S. at the time . 
n 5 under by 21 rn 
= bebe 


_ reſted, for og nec fg was nt, . 
cauſe the Adminiſtration ceaſeth at 17. Sotha 
he may be 18, 19, or 20 years of Ape, 7900 yet 
che Admimiſtratſon 8 and ; doth the 
Action againſt ſuch Adminiſtrator according to 
tlie Relolurion in FRG s Caſe. 2 Brownl. 2 
248. Browtbead an { rr ai 

"Like declared 2 Adminiſtrator of N. daring 
the Minority of the Executor of N. (with the 
Will annext) brought Debt upon a a Bond made 
> to en is to N. but did not ſhew in the 
aration expreſly, that fuch Adminiftrarion 
Pas committed to the Plaintif, and he brought 
in Court Litera- Teſt amentarias, not fa 

lers Laminiftratorias. After Verdict aßen 755 
Was given for the Defendant, becaufe lain- 
tiff had not well entitled himfelf to this Action; 
and it was reſolved, That this was not aided 


by 
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MAdminilivatos B | 2 e 


r 2; a8 bh vis 


'in 
2; 'Adininifiracrix, che 
went By ide Wife after the . 
and N Ra, oh 5 

ty h en, De 
l mon, &e. the Damages De 


"0 SOD I ED «© 3 EW. a7 


| a i be only De dem 
en, atid nö fo ere he pleads 1 
mitted; which is falſe in his own Conu 
1. Altheuph che Wife hath not U 
ing th NT, yet becauſe the Husband is 
caged Ih 57 the Wife, aud mus 
might tiave Goods 1 Wired, and . — 
1 mice de taken bon her, the Jutlym 
Cre, Fac. 191. Fobns and 2 
* Prohibition was prayed to the rr TO 
(among archer reafons ) cans a Sit Was 
brought” chere by the Husband as Adminiftta- 
tix of his late Wife, who dyed Initeftate, who 
was Executrix of F. J. het rſt Husband, 
a Stipulation of 200 L petialty made to J. F. 
whereas char Suit modi be dy the. Admini- 
ſtator of che Goods of J. S. not adminiſtred 
by his late 8 and the Proceedings. in 
che Admiraſty were 565 « | the conſent of 
te Sade ſecond Husband, who was Plaln- 
df im the Admiralty.  Hardrei 473. 

I Wil thacW. ſhall bs my Adiminiſtearor, or 
Fa. Adminiſtration of my Goods with N. 
my Executor : By this . and N. are Pynt 
Exeritors. 21 H. 6. 6, 
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A. ij cited to prore the Will, and. does n 
——— in, and Adminiſtratiom is granted to N 
of B. if after 4. proves. the Will, che Admin: 
ſtration granted 10 N. immediately ceaſeth; 
but all Lawful Acts done by N. before ſuch 
Probate binds &. and yet if Adminiſtration had 
becn, granted to N. without citing the Executor 
to propre the Will, or before the time given 
to A. to prove 1 it, then”) no A& of "7 Admin 
ben would bind the Execu:or. 

Sir 7. H 47 eſt of divers Lakes a 1 
lde . and. Z. his Sons, and makes V his Exe 
gutor, 220 0 lyes, and.his Will run thus : 4 
the reſt due of my Goods, Debts and. Legacies, being 

ve ta my Excenter. V. marries, proves 
te if * 4 5 Election to have. a Tete. 
parcel of the. Nemeſaes as Legatee, and 
_ dyes on tneftata before Debts paid, = * 5 

fy ſhall have the Adminiſtration, and 

the Son. Sa if Frechtor dye before 455 
his Executor may not take upon him the Ex: 
rayon mol the firſt Teſtament, but Adminiſtre 
ion ought to be delivered to him. to whom the 
Goads arg bequeathed, otherwiſe to the next 
of Blood. 2 Rolls Rep, 158. Hinſon and. Butte, 
Dyer 252. Forer: 225. 

Audits Dmerels , an Ag winifirdzar recovers 
damages in an Aon af Trover. and Converfur 
for Goods of the Inteſtate taken out of the Pol- 
ſeſlion of the Adminiſtrator, himf1f, then bis 
Adminiſtration is revoked ; and the Queſtion 
was, Whether he ſhall have Execution of tbe 


Judgment notwichſfanding the Revocation of 


his Adminiſtration; * Saunders, J conceive he 
cannot, for the Ac miniſtration. being revoked 


his Authority is gone. Dr: Drurie . Caſe bn 
2 
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N WU che 8 R is plain, and there's a, Prefdent.in 
m. che new Book of /Enrries/8g; Barrel, E:cont 
h; ceive he may take out Execution, for it is not 


in right of his Adminiſtration; he lays the Con- 
rerſion in his own time, and he might in this 
Caſe have declared in his own Name, and he 
cited and urged the reaſon of Packman's Caſe; 
6 Rep. and 1 Cro. Keeling, He might hring the 
Action in his own. Name, but the Goods ſhall 
be Aſſets. If Goods come to the Poſſeſſian of 
an Adminiſtrator, and his Adminiſtration bo 
repealed, he ſhall be charged as Executor of 
his own wrong: Now in this Caſe the Adminĩ: 
ſtration being repealed, ſhall he ſuc Execution; 
to ſubject himſelf to an Action when done. 
Twiſden, I think it hath been ruled that 
he cannot take out Execution, becauſe his 
Title is taken away. Fulgment per Cur? ber [ms 
Defendeutem. Mod. Rep 62. Turner & Davies. 
lt hath been ſaid, That Executors could not 
Ware à Term, (though. if they could they - 
ought to plead it Specially) for it is naturally 
in them, and prima facie: is intended to be of 
more value than the Rent, if it ſhould fall out 
to be otherwiſe, the Executors ſnhall not be 
liable de bons proprits, but mnſt aid chemſelves 
by ſpecial Pleading. Mod. Rep. 16. Anonymar. 
The Plainciff had judgment in Debc. againſt 
FobnBrooks the Inte ſtate, and took out a Fieri 
Facias bearing date the laſt day of Tin. Term; 
de Bonis & Oatalis of Fohn Brooks ; before the 
Execution of which Writ Jobs Broecks dyes, 
and Elx. Brooks adminiſters ; the Sheriffs Bai- 
It exccures the Wit upon the Inteſtates Goods 
in her hands. Upon this, Serjeant Baldwin 
moves the Court tor Reſtitudon; lor that à 
24 | Fiers 
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9 9 ——— may plead ſumewhat. 
de Tei e the 0155 2s that 4 
chem boxes fide ſliall be ; 


N niom uns all the Court, after they had adviſed 
with eee who in. 


Ayes Inteſtate, the Elder af the two ſurviving 


of the halk blood, being a kin to che pt racy 


141 
Rind Baier Smd 
1 Nom the words 5 
ol Tals Brooks ; and by his Death they 
cals 93 The Faintiff will be 
at no es the Goods: will ſtill remain 
lyable to the Judgment, only let the Execution 
berenewed by Scirs Facias, to which the Ad 


of the Goods are 


ſo b ö 
Sale x 
avoided; and 
Inreftate himſelf could not have 2 Pie 


ſhould we take care that the 
ſhould have time to plead. wang 


| Brooks 3 — of Fo. roy 


A Man dyes ie ar ing Iſſue by Two ſeven 


Pane, vir by the Firſt three. Sons, and by 


the Second two 


ers; one of the Sony 


Brothers takes out Adminiſtration; and Sir Ly. 
vel Fenkins, Judge of the Prerogative Court, 


would compet the Adminiſtratat to make di 


{tribution to the Sifters of the half-blood. He 
prayed a Prohibition, but it was deny d u 
Advice by all the Judges; for that the 


and not i Tematiors gradu, then the Brother of 


the whole-blood muſt be accounted in equal 
5 e Mod. Rep. v9. Smith's Caſe-. 


Debt 


| Anminictratoss. 143 
Debt upon an 
iſtrator 5 me; 


the 


Jo. ator - would 
aue A en the reſidue of the Eſtate 


own Debts, 
to one that's worth nothing, and cheat the 


reſt of che Creditors. If an Adminiſtratorbring 
an Action, it is a good Plea to ſay, That t | 
Executor-made by the Will has adminiſtr: 
Mod: Rep: 4 1 3. Parten and Baſeden*s Caſe. 
An Executor's Refuſal before the inary 
aſter Adminiſtration, is a void At. Ad. Rep. 
213. Pertem ang Baſeden's Caſe. | 


: 


Adminiſtration was granted to the Siſter of 
the half blood of the Inteſtate, and her Huſ- 7 
band; by che Prerogative Court, and the Bro- | 
ther of the Whole blood ſled there to have the 
Letters repealed ; and upon Motion for a Pro- 
hibition, upon this Suggeſtion it was agreed by 
the Court, That the Siſter of the halt-blood is 
in equal degree of Kindred with the Brother of 
the whole-blood within the Starure. And: {o 
it was Reſolved, 1 Car. beeween Glaſceek and 
VVmgate, known by the, Name of Juſtice Ju- | 
| 


verron's Man's Cate. And if the Ordinary hath 
once executed his Power according to the Sta- 
tute, he carinot repeal the Letters upon à Ci+ 
tation; but it was reſolved, That the Statuts | 
was not obſerved in the Grant of the n 7 


33 
* 
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TH — 
in chis-Cale, begauſe the Husband who ib f 
of Kin ts the Inteſtate is joyned with the Wife: 
and if ſhe ſhould dye before him; he ſhould 
continie Adminiſtrator againſt che tmearing 
of the Statute. And for this Cauſe a Prohibj. 
tion was denied; but it was ſaid, That if i 
had been granted to them only during N 
verture, perhaps ir might have been good, be. 
Cauſe the Husband might have adminiſtred 
© during'the Coverture, though it had been 
Rt. 5 2 3 to the Wife only. Sele# Coſes 90 
„ un and pod. | $5945 49688. en 
Executors ſhall. be intended Conuſant 6f al 
| Contracts of the Teſtator, as well - contingent 
as certain. Sele Caſes 38. Eeles v. Lambert. 
Executors where chargeable in the "Debet # 
Detinet, where in the Deliver We o "Row Seled 
| pet ny 43. Royſton V Cordrye. 

In an Action of Debt debe by 15 Admi 
rams the Plainriff declares of Letters ot Ad- 
miniſtration granted to him per Cardlum Rr 
gem, Ce. without ſaying debito mode, Ce. and 

upon a Demurrer to che Declaration ir was ad. 

| judged good, becauſs the King hath univerſal 

. aer, were here. Select e 55˙ Hobſon via) 

illi. | 4 

Letters of Adminiſtraiich of che Goods of 
= Sir Fobn Lamb Inteſtate, were committed by 
_ the Prerogative Court tothe Wife of Hill, being 
near to the Inteſtate; and 5 — a' Suggeftion 
= _ of a Suit there, by others of equal de Na for 

i | a diſtribution of the Goods fs _ Ines ate, a0. 

= cCording to agreement made by the Admin. 
ſtration, as was prerended. - 4 prayed a P 
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hibition, and ir was granted; for the Statute 


WA; That Adminiſtration be granted to the 
| next 
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next of Kin, for their advantage; and when 
the Ordinary,&c. hath once executed his Power 
according to the. Stature he cannot alter it; 
nor hath any power to compel the Admini- 
ſtrator to make diſtribution notwithſtanding 
the Agreement. And Hale ſaid, Thar the Court 
there threatened to repeal the Letters granted 
unleſs (he would bring in a true Inventory of The 
the Eſtate of the Inteſtate, and give a true Ace- 
compt of her Adminiſtration ; to which Ref 
anſwered, That the Court there may cite her 
to bring in an Inventory, and to give an Ac- 
compt ; but if it appear that they go about to 
the Letters for not doing of it, you 

ſhall have a Prohibition, which was not. denied 
by Bacon. And Hale would have had 4 Prohi- 
bition againſt all the Coſins, as well thoſe that 
Sued there as others ; becauſe the Proceedings 
there being ore tenas, the reſt may joyn in tho 
Suit when they will, but the Court denied that 
grant any Prohibition, Quie timer, &. Select 
Caſes 56. Hill & Unor verſu Bird, & aljos. 

Where part of the Arrears demanded were 
due in the time of the Teſtator, and part after 
his deceaſs, the Action in the Derinet was 
good for the whole, as well as it all had been 
due after the death of the Teſtator- And that 
after a Verdict Quod non Detinet, the Land ſhall 
not be intended of any value, as it is well 
known in theſe times, in many Places, Lands 
have been of no value, and yet the Executor 
is liable to the Rent as far as he hath Aſſets, 
and clearly if he hath Aſſets he cannot wave 
his Term; Select Caſes 76. Corniſh verſus Ca- 
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mitted to the Defendant, and then he had no 


146  Idminiftrators. 
 «\Pabt'againſt-Adminiſtrator the point upon 
demurrer by the Defendant was, Whether the 
Plaintiff ought to ſhew the Name of him who 
granted Adminiſtration to the Defendan: 
Sain who demurred, cited Cro. Fac. 10. Caſe d 
Had & Athiniſon, 11 H. 4 71, 72. Vet. Intra 
300 an 302. ur. The Allegation by the Ds 
Aauaration that Adminiſtration was committed 
| ithout ſhewing by what Ordinary. F«demnt 
pro ag Sir Tho. Fones 1. Thats verſu 
Bai R$ 0415 03 een denne e ee Nl 
05 The Defendant pleaded Adminiftratian com: 
mitted; and that he retained for ſatisfaction of 
4 Debt due to him by Obligation; upon which 
the Plaintiff demurred, and ſhewed, That it 
doth not appear that Adminiſtration was com- 


Colour to retain. © Judgment pro Quer. for the 
Plex is inſufficient. Sir Tho. Jones 2 3. Cavirh 
. 

The Plaintiff declared as Adminiſtrator during 
the Minority of Six, and ſheweth that Five were 
under Seventeen, and that the Sixth had attained 
Eighieen. The Defendant demurred. Foſter 
pro Quer. The Declaration is good notwith- 
ſanding the Caſe of Pigot. 5 Co.F.29. For that 
_ Caſe was adjudged according to the Uſage of 
the Judges of the Spiritual Law then in uſe, 
but now by the Stat. of 22 & 23 Car. 2. ca}. 
11. the Law is altered in that point, and no 
Adminiſtration may be granted, but to Perſons 
of the Age of 21 years; for the Statute re- 
quires Bond to be given by the Adminiſtrator 
which may not be by an Infant. Cur? contre. 
The Adminiſtration is determined, and the Sta- 

K. | tüte 


S 


ed, and Iſſue joyned thereu 


tute hath not altered the Law in that point. 
2 . Quad nil capiat per billam, Sir Tho, 
Tones 48. Fenner verſus Wats. 04.4; 

© Adminiſtration granted before theRenuncia- 
tion of 8 ; although he renounce 
iſter, the Renunciation ſhall not make the 
Adminiftration good by Relation, for it was 
void, not voidable only. 10 Co. 62. 4. Sir Tho. 
Jones 7 3. Abrabam verſus Conning bam. | 
Upon Scire Feciat out of the Chancery againſt. 
the Defendant as Adminiſtrator for $004, Debt 
due by His Inteſtate, upon a Recognizance ac- 
knowledged before Sir Fobn Kieling, Chief Ju- 
ſtice of the King's Bench; it was returned, 
That by Inquiſition it was found, that the De- 
ſendant had waſted the Goods of the Inteſtate, 
and converted them to his own Uſe to the 
value of the faid Debt; upon which the Defen- 
dant appeared and craveried that he had waſt- 
pon , and Special 
Verdict was found to this effect, That before 
Adminiſtration committed to the Defendant, 
Jobn Hope took into his hands all the Goods of 
the Inteſtate (tra 1 20l. value) and had dif- 
poſed and converted them to his own uſe, 
That the Defendant after Adminiſtration ſued 
the faid Hope for Recovery of the Godds, or 
the value of them, and pendant the Suit; che 
Defendant and Hape covenant mutually by Ar- 
ticles ſealed by either of them. 1. That the 
faid Hope ſhould deliver all the Goods not fold 
by him in Specie to the Deſendant, &c. and the 


Defendant covenanted that he would deſend 


at his Coſts all Suits, and ſave Hope indempni- 
fied againſt all Judgments and Damages upon 
the faid Suits 5 and moreover it was found that 
0 | B Hoe 


148 Avminiſtratozs. | 
Hope had not paid any Money covenanted to 
be paid to the Defendant, and that the Deſen. 
dant for non-payment had ſued the faid Hot, 
and arreſted him, and that he was yet in Cu- 
ſtody upon the ſaid Suit; and moreover that 
the Defendant had waſted the ſaid Goods to 
the value of 220 l. but as to the reſidue of the 
Goods due, which Hope himſelf had poſſeſſed, 
the Advice of the Court as prayed; and the 
Queſtion in Law was, Whether the Defendant 
by theſe Articles had made himſelf lyable to 
Devaſtavit for the Money not paid to him; 
and after divers Arguments, it was Reſolved by 
the Court, That it was a Devaſtavit, and that 
the Adminiſtrator ſhall be charged, for the 
Property of the Goods was changed by this 
Agreement, for the Defendant had accepted of 
the ſaid Covenant, for the Goods which ope- 
rated as a Sale by him, and otherwiſe Hope 
ſhall be twice charged, and it was the Folly of 
the Defendant to make ſuch Contract. Vide 
Yelverten, Fol. 10. Caſe de Goring, and Sir Tho, 
Jone 89. Norden werſas Leit. 

Debt upon Obligation by an Adminiſtrator, 
Durante minore /Etate of an Executor cum Te- 
ſtamento anne xo; the Plaintiff declared, naming 


himſelf as aforeſaid,” but did not ſhew in the 


Declaration that Adminiſtration was commit- 
ted co him, but profert Literas Teſtamentarias, 
without ſaying, Literas Adminiſtrationis; after 
Verdict for the Plaintiff, Polexfews moved in 
arreſt, That the Plaintiff had not intitled him- 

ſelf to the Action, for that he had not alledged 
that Adminiſtration was committed to him. 
Wubens. After Verdict it is aided by the late 
Statute of Jeofails. Cur? contra; * 
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ud wil. Capiat per Bilam. Sir Tho. Tones 193. 

Debt againſt Adminiſtrator or Executor up- 
on a Deuaſtavit, there muſt be a judgment 
too to ground the Action. Calthrop 2. Burrel 
verſus Richmond and his Wife, Adminiftratrix of 
Hugh Adminiſtrator of Charles Hug bs of Lon- 

don deceaſed; is Plaintiff in a Prohibition, and 

ſets forth his Caſe upon 21 H.$.and that the In- 
teſtate was poſſeſt of Goods and Chattels to the 

value of 12000 l. and dyed the 10 of March, 
1666. and the 1 och of April after, he having 
Zona notabilia Adminiſtration was committed to 
his Son the Plaintiff That the Plaintiff being 
Adminiſtrator did gire Bond with Sureties, 
and that for true Adminiſtration the Bond is 
ſtill in force, and he ſaith all che Goods do be- 
long to the Perſon that is Adminiſtrator; and 
that he the Adminiſtrator ought to have the 
full and ſole Power to diſpoſe the Goods, and 
the Remainder to himſelf; and he ſaith, he 


being no ways compellable by any Law to 


come to any diſtribution of thoſe Goods, he 
was yet called in to the Court Chriſtian by 
the Defendant his Siſter, Daughter. of the de- 
ceaſed. To this the Defendant pleads, She 
did not proſecute after the Prohibition, and 
for a Conſultation ſhe rakes by Proteſtation, 
That the Plaintiff is not to have the Goods 
ſolely. - For Plea ſhe ſaith, That when any 
perſon dyes Inteſtate, and Adminiſtration is 
granted, the Adminiſtrator is to render Ac- 
compt ; and of the Surplaſage, by the ancient 
Law of the Kingdom, to allow every Child a 
reaſonable Portion ; _ that their remains 
| y of 


| 9 7 


10 Aminitttators: 


of Dr, NT Father's Eſtate, zous ki Ab 

d ſhe being a er unad van. 
ber Brother for 4 Share into the 
— Court; and * al be De. 


Beh againſt Executors ;the Execueors pleak 
Judgment, and no Aſſets ultra. The Phaimif 
replies, They are kept on foot by Fraud. The 
Defendant ſaith, He "aid. not keep the Judy. 
ments on foot by Covin; and — he = 
not, Nor any of them; adjudged naught. Ca. 
throp 192. Richfield and Lor Gf Udal: 

The Teſtator by Obligation was bound to 
the Plaintiff in 40 J. to be paid upon demand, 
and that he required the Teſtator in his Life. 


time, _ the Defendants, ſince his death to 
pay, and 


that they have not paid it. The 
Defendants plead ſeveral — R. M pleads 
in Abatement, That Sir Andrew Corber dyed 
Inteſtate, and that tho Biſhop granted to him 
Letters of Adminiſtration; and faith, That he 


| Was never Executor, but Adminiſtrator, and 


demands judgment of the Writ. To this it is 
demurred, becauſe he doth not ſhew the Let- 
ters of Adminiſtration. The other two De- 


fendants ſay, Fully adminiſtred on rhe! 25% 


day of March, 1664. and that before the faid 
29 of March they had no notice of this Action 
brought by the Plaintiff, and that from and 
and after that time they had not Aſſets. Upon 
this the Plaintiff demurs, and after divers Ar. 
8 Judgment was given for the Plaintiff. 

Ithrop 227. Meller v. R. H. Mary Overton & 
FW. H. Exeegors fo Sir And. Corbes. 
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|  Abmlnſgrators, 151 
Title being made to 4 Term by ofie 43 Admi- 
niſtrator, and no Adminiſtratiom produced, 
r 
Was ing U 9 n w ic Was 
— the Act or Order of the Court for gran - 
ting of it, it was allowed good Evidence j and 
Twiſdes ſaid, That ſo it was in the Caſe of the 
Earl of Manchefter. Levint Rep.25. Garret ver. 
Lifter, 1 part. _ 3 
Dy Twiſden and Wyndbam joy it was 
held, That where a Man dyech Indeſtato, ha- 
ving Goods in ſeveral Peculiars, that the gran- 
ting of Adminiſtration doth not belong to the 
Ordinary of the Dioceſs but to the Merropo- 
litan of the Province, for they are exempe 
_ the Ordinary Juriſdiction. Levinz Rep. 
. I part.” g | 
7 bebe for Rent as Adminiſtrator , the Defen - 
dant pleaded, Thar Adminiſtration graticed to 
the Plaintiff was Debito modo revoked and 
anted to F. S. The Plaintiff replied, That 
e was next of Kin to the Inteſtate, and that 
he had ſued an Appeal from the ſaid Sentence; 
and aſter divers Arguments in ſeveral Terms, it 
was agreed by Kieling and Twiſden, That Ad- 
miniſtcation might be revoked for juſt Cauſe, 
as if it were unduly granted contrary to the 
Statute at firſt, or if the Adminiſtrator after- 
wards become diſabled by Lunacy ; but it was 
adjourned, and long depended. But afterwards 
Lwinz faith (as he heard) Judgment was given 
for the Plaintiff , becauſe by the Appeal the 
Sentence of Revocation was ſuſpended. Lewinz 
Rey. 157. Price v. Parker, part 1. | 


"NY le 


15 KMminiſtratozs. 
It was agreed by all the Four Judges in th, 
King's Beach, That where the Ordinary hath 
granted Adminiſtration according to the Su. 
- tute, that he may not revoke it without Cauſ 
becauſe. the Grantee hath an Intereſt in the 
| Goods by the Statute, which the Ordinary may 
not take from him without Cauſe; but for 
good Cauſe it ſeemed to them all that he 
might, as if the Adminiſtrator become Lunz 
tick, Se. and Morton and Wyndbam (aid, Tha 
[1 ting pendant the Caveat was Cauſe to 
revoke it. And they ſaid, That the Judge 
Delegates are the proper Judges of what Val. 
Unty the Caveat ſhall be according to their Lay; 
and it ſeemed 55 them, That it is as a Super- 
Tedeas in our Law, and that as] udgment given 
after it in our Law is Erronious ; ſo it i; 
in their Law after a Caveat : But be it fo or 
not, it is to be adjudged by the Delegates, who 
are the praper Judges of this matter of Pro- 
Leeding in their Cours touching a matter Ec- 
cleſiaſtical which belongeth to their Court, 
and not to this Court, which is not appriſed 
of their forms and manner of Proceeding. And 
for that Cauſe they held the Prohibition il 
Granted, and that a Conſultation ought to be 
Granted ; But the Court being divided it re 
mained as before az to the Prohibition. Levinz 
Rep. 186. Offiey v. Beek per! 8. 


Adminiſtrator De ons durante minore eAitate, 
FJ. S. obtained en , and in Scire Faci 
againſt the Bail he pleaded, That J. S. was 
now of full Age; upon which rhe Plaintiff de 
Murred, and adjudged no Plea, For this Re- 
nizance was to the Plaintiff himſelf by 
Jame; although that he had the Adminiſtre- 
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Adminiſtratoꝛs. 153 
tion durante minore . Etate tantum, and the co- 
ming of the Infant to Age ſhall not impede the 
Plaintiff to ſue the Scire Facias againſt the Bail. 
But by Hale, if he had taken Execution upon 
the principal Judgment, after the Infant came 

Age, it had been a doubt, whether ic oughe 
to be ſued by him, or by the Infant. Levinz 
2. part 37. Embrin verſ. Mompeſſon. 
Where Adminiſtration granted to the next 
of Kin, when there is a Reſiduary Legatee, is 
revacable or not. See Levinz Rep. 55. 2 part. 

It was ſaid by- Hale, and by none denied, 
If a Man dye having Goods in the ſeveral Pro- 
vinces of York and Canterbury, ſeveral Admini- 
ſtrations ought to be committed, and ſo it is 
if in England and Ireland. Levinx 2 part 86. 
$haw verſ. Staugbtom. * 3 

Adminiſtration was granted, and the Admi- - 
niſtrator poſſeſſed of a Term by virtue of it, 
and made a Leaſe, then came a Citation to 
repeal this Adminiftration ; and it was affir- 
med, of which Sentence of Affirmation there 
was an Appeal ſued, and the Sentence of Afſfir- 
mation was repealed, and che firſt Adminiſtra- 
tion repealed, and Adminiſtration: granted to 
another. By Hale, & totam Curiam, this new 
Adminiſtrator ſhall not avoid thef Leaſe made 
by the ficſt Adminiſtrator ; for, that is no more 
than a Repeal of the Sentence in the Citation, 
and ſo of the Nature of the Suit in the Citation, 
and ſo is all one as if the Adminiſtration had 
been avoided: in the Suit upon the Citation, 
and not as if the Appeal had been brought ori- 
giaally upon the firſt Adminiſtration, by which 
5 ae} 2 4x TP 
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it had been totally adnulled. Levine 2 part 56) 
Semino v. Semine. Co. 6 Rep. Packmaw's Caſe. 
Ina Prohibition the Caſe was, a Man dyed 
Inteſtate having 4. B. and C. Brothers of the 
Whole- blood, and D. E. and E of the Half 
blood; Adminiſtration is committed to A. and 
the Ordinary would bind him to a diſtribution 
equally between all of the Half blood, and the 
Whole - blood; and it was argned at Bar in ſe. 
veral Terms, and for the Prohibition it wu 
ſaid, That of Acts of Parliament the Judges 6 
the Common Law ought to Judge, and the 
Half. blood is not regarded at Common Law, 
nor may they be Heir the one to the other, 
nor may the Teſtator or Inteſtate be preſumed 
to have ſo great aſſection to the Halt-blood a 

to the Whole blood. Therefore it is not Rex 
| ſon that the Ordinary ſhould give him equal 
part of his Eſtate; and the Statute Law being 
ſilent, whether the Half-blood be of Kin, but 
only appoints the Diviſion to be between the 
Kin of equal degfee, it ought to be determined 
by the Common Law, which is Of Kin, and 
which is the equal Degree; and by them were 
Cited Fitz. Deviſe'9. 1 Rolls 303. And for the 
Conſultation it was ſaid, That this Statute be- 
ing for Diſtribution of things Teſtamentary 
only, it ought to be expounded by their Law; 
and the Brother of the Half-blood is Brother, as 
well as the Brother of the Whole-blood, and 
of that our Law taketh notice. Ergo, the Bro- 
ther of the Half-blood may be Guardian, as 
Owen 3 Cro. Swan v. Gatland; and 
the Statute is, That they ought to diſtribute 
according to the Law in force; and our Law 
doth nor mention any Diſtinction, Ergo, the 
| | Law 
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Law in force ought to be intended the Canon 


Law; and cited alſo 2 Refs 303. and 
Stiles 54;75- and Trin. Ter. 29 Car. a. it was ſaid 
at Bar, That the Eccleſiaſtical Court doth give 


to the Half-blood half Shares, which Rainsford 
and id held reaſonable ; and afterwards, 
Mich: 29. Confulcation was granted, but Quer 
If generally, or with an Irs quod, they give 
half Share to the Half: blood; for always aſter- 


| wards it was their conſtant practice to divide 


equally between the Half and Whole-blood, 
and that hath been approved in the Courts of 
mem 


Tracy v. Smith. | 
| The Ordinary granted Adminiſtration where 
there was a Will and Executors, although it 
was concealed, void and not made good by 
the Renunciation of the Executor"afterwards. 
Levinz Rep. 2 part 181. Abram v. Conning bam. 

Debt for Rent by the Leſſor again} the 
Adminiſtrator of the Leſſee, he pleaded, That 
before the Rene due he had aſſigned the Term; 


upon which the Plaintiff demurred, and after 


divers Arguments it was adjudged for the Plain - 
tik; for the Privity of the Contract continued 
between the Leſſor and the Adminiftrator of 
the Leſſee, as it was between che Leffor and 
Leſſee themſelves; and it is not contrary to 
Overtow and Sidal's Caſe, cited in Walkers 
Caſe, Co. 3. and in Pop. Rep. and 'Wyndbam 
ſaid; That an Executor may not wave a Term 
ſo, but that he ſhall be charged for the Rent if 
he have Aſſets; for he is — e to perform 

alt Contracts of the Teftator if he hath Aſſets, 

be the Rent above the value of the Land or not, 
vhich was not denied ; and Nieling ſaid, He 
4 hs | may ; 


1s Adnilniffratozs; 
may not ſo wave, but that he ſhall. be char. 
ged in the Derinet, upon which the Aſſets wil 


come in Queſtion ; and if he continue in the. 


poſſeſſion he ſhall be charged in the Debet & 
Detinet, in reſpect of the Perception of the Pro. 
fits, hath he Aſſets or not, to which Twiſdu 
dgreed. Levinz Rep. 1 part 127. Helier verſ 
Caſeber. e ee 

- for R 


ent as Adminiſtrator of an Admi. 
niſtrator of a Leſſee for 30 years, who deviſed 
to the Defendant for 20 years rendring Rent; 
and that the firſt Adminiſtrator hath paid 
Debts of the firſt Inteſtate to the value of the 
Term; upon which the Defendant demurred, 
becauſe the Plaintiff did not ſhew that the firſt 
Adminiſtrator, had paid the Debts with his 
_ own proper Money, and it might be that be 
paid: them out of the Money of the firſt Inte 
ſtate; ſor which the Court held the Declars- 
tion ill; but it being moreover declared, That 
he elected and took the Term in Satisfaction, 
the Court held it a ſtrong Implication, if not 
a plain Averment, that he paid them with his 
own propet Money; and afterwards Judgment 
was given for the Plaintiff. Lævinz I part 154 
Baker v. Beriiforl. in nes 

Debt as Adminiſtrator againſt the Defendant, 
Leſſee for years for Rent, and Count of a Leal 
made to the Inteſtate, and he being poſſeſſel 
demiſed to the Defendant, render*d Rent, and 
brought the Action in the Deber. & Detinet ; 
and the Defendant pleaded, That the Inteſtate 
before the Leaſe to him had aligned his Term, 
and Traverſed that the Inteſtate was poſſeſſed 
when he demiſed to the Defendant, Iſſus upon 
it, and verdict for the Plaintiff, and it — 
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mored in Arreſt, c&c. That the Declaration by 
n Adminiſtrator in the Debet C Detinet ly- 


lech not; ſor although that in Debt againſt 


an Adminiſtrator he ſhall be charged in the 
Debet & Detinet, as Hargrave's Caſe is in re- 
ſpe& of his Poſſeſſion, yet in Action hy an Ad- 
miniſtrator , who had a Term and made a 
Leaſe, he ſhall ſue for the Rent in the Detinet 
tantum, becauſe all that which he ſhall recover 
ſhall be Aſſets; but where the Executor is ſued, 
he, in reſpe& of the Poſſeſſion and Profits of 
the Land taken by himſelf, ſhall be charged 
De bon propris ; and ſo the Court held, 
That the Declaration was not good, but it is 
help'd. by the Verdict by. the Stat. de Feofails 
made at Oxford. Levinz a Council for the De- 
ſendant. Leævinx 1 part 2.59. Frevin & Uxor 
v. Peynton. 1 : AR bo fa, 
Aſſumpſit upon a Promiſe of the Teſtator for 
1000 J. the Defendant paces a Recognizance 
in Chancery for 2000 J. and ſeveral Judgments 
againſt himſelf aſter exhibiting the Bill, and 
pleaded Pay ment of them ſeverally, and plea- 
ded ſeveral Obligations to ſeveral Perſons, and 
Payment of them after Exhibitjon of the Bill, 
and that he had fully Adminiſtred, and that he 
had not at any time after the Bill any Goods, 
except Bona ad valentiam of the ſeveral Sums 
paid upen the ſeveral Judgments and Obliga- 
tions; Et praterquam bong ad valentiam 5 |. 
que onerat exiſt ant & non ſuſſic iunt ad Satisfa- 
cend* le Recegnixance. The Plaintiff replied, 
Proteſtando, That the Judgments were had by 
Fraud and Covin; pro placito he ſaid, That 
the Defendant paid not the Money upon the 
lud Judgment to 4. nor upon the ſaid Judg- 
— By | 2 ment 
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ment to B. g. fic de ceteris ; and in like mut 


ner he pleaded Non · payment ſeverally of 4 
faid ſeveral Sums upon the ſaid ſeveral Ob 


atisfied aud kept on fdot by Fraud and C 
vin, upon which the Defendant demurre: 
and now he excepted to the Replication. 1. þ. 
. cauſe ir was double and manifold, putting 
matters in Iffue for Non-payment of one Won 
have made an end of all, but Non allocatur fh 
the Plaintiff hath Election to Traverſe one on) 
or every one; for he might be miſtaken i 
one, and for that it is good to Traverſe þ 
many of the matter as he pleaſeth; and ſi 
was done In Trething*s Caſe, and Turners Cf 
Pleading Non ſolvit to the one, nor to th 
other, &+. then Et de hoc ponit ſe ſuper patrim 
good, for they are ſeveral Iſſues under the h 
de hoc ponit ſe, &c. and not a Multiferous Ie, 
as was Objected. 3. The Omiſſion of Pleading 
to ſome of the Sums paid upon the Obligation 
hurts not; for he may plead to as many of 
them as he pleaſe, and omit the others. 4. Al. 
though that he miſtook ſome of the Sums to 
Which he pleaded Non ſolvit, it hurteth not; 
for it is no more than if he had ſaid nothing to 
them; and judgment was given for the Plain. 
tiff. Levinx 1 part 28 L. Ape V. Dee. Aan. 
niſtrator de Everard. Os. whe 
Aſſumpſit, and called herſelf Adminiftrarrit 
of J. S. and declared, That the Defendant 
was Indebted to her 300 J. but did not fay In 
debted to her as Adminiftratrix ; but then de. 
clared of another Debt due to her as Ad 
abr: 


lig. 
tions, omitting ſome, Er de boc ponit ſe 
angel And as to the Rec e 0 
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Adminiſſratow: 1239 
ltrator ; And upon Accompt between them, 
the Defendant was found Indebted to her other 
204, and promiſed to pay it, and upon Nen 
Aſwnpſit a General Verdict, and entire Da» 
mages; upon which it was moved in arreſt of 
Judgment, That the firſt Promile is, and ought 
to be intended of a Debt due to the Ptaintiff 
in Propris Fure, although that ſhe named her- 
ſelf Adminiſtratrix , & in fine norrationis, yet 
it was only to warrant the ſecond Account 
which is in jure Inteſtate. To which it was 
om ee bs firſt Promiſe to be in 

we Proprio, yet t being upon an Ac- 
compt with herſelf, and the Promiſe was td 
herſelf, in her own time they may well be 
joyned in one Declaration; and one General 
Verdict and entire Damages alſo might well be 
intended after Verdict, That the firſt Debt was 
due to her as Adminiſtratrix, although that it was 
not ſo expreſly ſaid ; and Judgment given for 
the Plaintiff, Tiviſden Totis Viribus 6 contra. 
Levins 2 part 110. Curtis v. Davies, 
Debt for Arrears of Rent as Executor, and 
alſo as Adminiſtrator, darante minore tate of 
his Coexecutor; and declared, Thar the Te- 
ſtator made the Plaintiff, and the other Co- 
executors, and that J. D. ſeiſed of a Rent of 
20 l. per Ann. deviſed it to three Perſons in 
equal parts in Common, and that all the three 
Deviſees levied a Fine thereof, as to the one 
Moiety to the Wiſe of the Teſtator in Fee, and 
as tothe other Moiety to the uſe of a Stranger in 
Fee, and that the Stranger granted his Moiety 
10 the Wife of the Teſtator in Fee, by whom the 
Teſtator had Iflue, and the Wife dyed ; where- 


* upon 
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upon the Teſtator was ſeized in the whole by 
the Curteſy of England; and that the Rey 
became due to the Teſtator, who made hin 
and the other his Coexecators, and that hy 
alone proved the Will, and had Adminiſtr, 
tion granted to him during the Minority d 
the Coexecutor, who is yet within Age. 

on which Declaration the Plaintiff demurr | 
and now for the Defendant Two things wen 
iünſiſted on. 1. That this Rent being a Chary 
is againſt common Right, and may not be { 
divided thereby to make the Terre-Tenant ſub. 
ject to ſeveral Diſtreſſes without his aſſent; au 
here is no Attornment, Co. Lit. 148. 4. other 
wiſe it is of Rent - ſervice of things which are «f 
common Right, Hob. 25. Grantee of a Ren 
granted part by Fine, the Tenant is obliged 


 attorn ; Therefore here the Deviſe and the 


Fine to the Uſes divided is not good. Agreed, 
That to the Deviſe, or to the Fine to Uſ 
Attornment is not neceſſary; but Deviſe ot 
Fine to Uſes of things not dividable may no 
divide them, but the Deviſe and the Fine to 
Uſes is for that reaſon void. 2. Both Execu 
tors ought to joyn in the Action, although that 
one alone proved the Teſtament, and Executor 
and Adminiltrator to the ſame Perſon are in 
conſiſtent ; for where there is an Executor the 
Ordinary hath no Power to grant Adminiſtrs- 
tion. Co. 9. Henſloe's Caſe,” and Telverten 130 
Smith, v. Smith and Cunningham s Caſe, adjudged 
laſtly. To which it was anſwered by the 
Council of the Plaintiff, and reſolved by the 
Court, 1. That by theſe Conveyances of Devil 
and Fine to Uſes, the Rent may be divided 


vuhout the Aſſent or Attornment of the Party, 
| Co 


| Adminiſtratoꝛs. 6c 
becauſe his Aſſent or Attornment is not requi- 
fre for the perfection of theſe Conveyances: 
2. Where one of the Executors is an Infant, 
and may not prove the Will, Adminiſtration 
durante ſua minors A tate may be granted ta 
the other, who ſhall bring the Action Sole; 
9 and it is not inconſiſtent that he ſhall have 

te Adminiſtration in ſuch Caſe; for that it 
s not granted as upon one dying Inteſtate, for 
he Will is proved, but only to enable him to 
U foe alone; becauſe that the other is not capable 
ub of proving the Teſtament, and ſo not to joyn 


nd BY with him, and he may not Sue alone. Le- 
et. Linz 2 part 240. Colborne v. Wright.  —_ 
oy 4ſumpſit as Adminiſtratrix to her Husband 
. for 20 /. 10 s: the Defendant pleaded that the 


Inteſtate was bound in a Statute of 2<oo J. to 
Cordel, pro vero & Juſto debito minime ſolut. The 
Plaintiff replied, That Cordel ſued an Extent 
& Libtrate upon the Statute, and had Lands 
delivered and accepted by him, and the re- 
turn of the Writ 'prout patet per recordum. The 
Defendant rejoyned, That the Sheriff who re- 
turns the Writ was removed from his Office, 
by which the Return was void. The Plaintiff 
demurred generally, and had Judgment ; for 
per Cur?, Cordel, by accepting of the Lands up- 
on the Liberate, was concluded to have other 
Execution agairiſt the Goods of the Dead; and 
ſo the Adminiſtratrix not chargeable upon the 
Statute. Fitz Execution 84. 2 Cro. 694. & 15 
H.7. 15,16, Delenbam's Caſe. And this very. 
Point was reſolved laſtly in the Court. of Com- 
mon Pleas , between Jobnſon and Dung. for 
the Preſumption that by the acceptance of tha 
Lands the Statute. is ſatisfied ;/ and as to the 


162 Adminiratozs. 
Plea, That the Sheriff was removed beſon 
the Return it is contrary to the Record, and 

not Recœivable, for which the Plaintiff thad 
Judgment.:7[Levinz\3 part 269. Barker v. Dy 
 Adminiſtratrix'of Dre. 

Gale hall Judgment in Common Pleas aft 

Verdict agent Till an Adminiſtrator, why 
brought a Wi of Errer thereupon in B. 
where the t was affirmed. And th 
Quveſtion thereupon was, Whether the Plain 
tiff in the Action ſhauld have Colts upon th 
Affirmance of the judgment in the Writ d 
Error, upon the Stat. 2 Fac. and that he ought 
to have Coſts were cited 1 Cro. Atky vera 
Herd &tibid.(Paccaſh's Caſe, Hut 78,79. Laich. az. 
this bringing of the Writ of Extor be ing li 
own Act. Car | Semble, no Coſts fhould be. 
For they ſhall not find Bail upon the Wiit d 
Error upon the ſame Statute, — they would 
Adviſe. -Levinz, of Council for the Plaintif 
in the original Action was ſatisfied with the 
Opinion- of the Court, and did not move it 
| farther; Leuinz 3 part 375. Gali v. Tull. 

Debt upon Obligation againſt the Defendan 
as Heir, who pleaded that Adminiſtration to 
the Anceſtor was committed to I. S. who had 
the Adminiſtration, and had Aſſets, The 
Plaintiff demurred, and upon Argument had 
Judgment; for the Plaindif ! hach Election to 
ſue the one or the other. | Levinz 3 part 189. 
Davies v. Churebman. But cantra in Debt 
againſt che Erecutors. u 

Debt againſt the Defendant Adminiftras; 
and declares upon a Demiſe to the Inteſtatc 
for 1294. due in the Life of the Inteſtate in 


the Det inet, and for 64/1. in his] time 1 
the 


. 
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the Debet &. Detiner. The Defendant demur- 
ed, and adjudged the Action did not lye to 
charge him in the Detinet for patt, and the De- 
ſeveral Judgments; ſcil. De hon, pröpris for 


the Arrears in his own time, and De boni In- 


ee for the Arrears due before his Death, and 
the ſevering of the ſaid Sums in the Declara- 
tion js not ſufficient, but he ought'to have ſe- 
veral Action. Levins 3 part 74. Salter v. Ccb- 
hold Adminiſtrator, . n 


ſtraror of Mary Sachwell , againſt whom the 
Paintiff had obtained a Judgment for 7. 
and 5 1. Damages, 2s Adminiſtrattix to Henry 
Sachwel her Husband, De boris 
Sachwell // tant, &. & ſi non tant & 
de boni ſuis propriis, and ſuggeſted that Mary 
had Goods ſufficient of Henr), but that ſhe had 
waſted them. The Defendant pleaded, Thar 


5 


oO 


9 - 


predig Hen. 


Mary had fully "Adminiſtred the Goods 'of | 


Henry, and Traverſed the Devaſtavi , and 
quad the 5 J. for the Damages pleaded Pay- 
ment to the Plaintiff by Mary Saab The 
Plaintiff quoad the firſt Plea maintained the 
Wafte, and thereupon Iſſue, and qurad the 
1 pleaded Nen ſelvit, upon which alſo an- 
ther Iſſue. The Jury 4a the laſt Iſſue found 
for the Plaintiff, That Mary paid net the 5 J. 
and a the firſt Iſſue as to 314 J. 11's. 5.4. 
that Mary had waſted; and they further found, 
That betore the Marriage between Henry and 


Mary, Henry Covenanted with Henry Nb 

to leave to Mary at his Death 1000 . and gave | 

an Obligation for 20007. for performance ot 

r; and that after 6 Heyry dyed ib. 
2 FI 


debited 


Stine Faciar agaifiſt the Defendant as Admini- 


Sun WITTE 
t. dampna 


* 


3 : 


T3 8. 

16. Su ETOP? 

de to by Plaintiff 1790.1, for Money hi id 
and received to his Uſe, and afterwards dyed, 

and Adminiſtration of his Goods were commit. 
red to Ae; and that afterwards the Plaintiff 
impleaded Mary fi for the 17007. and obtained 
the Judgment 7 And that the 1000 J. not 
being paid, to Mary, Nerwoed brought Debt 
againſt Mary as Adminiſtratrix to her Husband, 


and recoyered a Judgm ment againſt her for the 
20001. upon the I of the Goods of Henn, 
f tant gcc. ap that Moy, by conſent of Nor. 
weed did leave in his hands 1000 J. of the 
Goods of | Henry, to ſatisfy tho 1000 J. due to 
him. Fs whether ſhe had waſted 10000. of 
2 they pray the Advice of the Court. And 
. they. moreover found, That aſter the judgment 
1 the Plaintiff, other Goods of Hem, to the 

value of 63 J. came to the hands of Har Jvvhich 
ſhe paid upon Debts of 7 due upon Obli: 
gation 3 but. whether ſhe ha waſted t the 62). 
petunt etiam adviſament Cur?, And upon Argu- 
ment it was reſolved per tot Cur, Tha the 
- Defendant ſhall be charged with the Goods of 

| for the 1000 J. left to her own uſe for to 
tisfy her 1000 l. for by the Conſeſſion of the 
Judgmen to the Plaintiff oy, had made her 
11 yable to it; for ſhe mig! ht Hare pleaded 
the Obligation. of 2000 4, in Bar of the 1700/. 
Being due upon Contract to the Plaintiff, 
which not having done, ſhe ſhall be charg ed 
to = it notwithſtanding the other Jud ent 
for her proper Debt. As if an Adminiſtrator 
hath Aſſets to the value of 100 J. only, and 
Sonfeſs two Judgments to two ſeveral Perſons 
for 100 J. a- piece, ſhe ſhall be obliged to pay 
both, as 1 ſhe had given to them two pat ng 
iga- 


„ 
Obligations for td pay them. By Pember tom, 
au lese and Charltos, It not being found that 
at the time. of the Judgment confeſſed to the 
Plaintiff, ſhe had notice of the Obligations up- 
on which ſhe paid 63 J. ſhe ſhall nor be char- _ 
ged for the faid 63 1. neither ſhall it be a De- 
vaſtauit in her; for they held, That an Exe- 
cutor who paid Debts upon Contracts, where 
there are Debts by Specialty not paid, whereof 
they had no Notice, it ſhall not be a Devaftavit, 
by payment of the Debts upon Contracts, they 
not having notice of the Specialties; bur Le- 
vinx Totis viribm contra in this point. They 
agreed, That if Executors pay a Debt of equal 
nature after Writ brought for another Debt of 
the ſame nature, they ſhall be excuſed. if they 
have not notice of the Wrie ; but they may not 
pay a Debt of inferior nature after Writ brought 
for a Debt of ſuperior nature, haye' they no- 
tice of the Wrir or not. Nor was it at any 
time ſeen before,” That default of notice of the 
Specialty ſhould excuſe payment of a Debt 
upon Contract. But by the other Three Judg- 
ment was given ut 1 7 But Charlton ſaid to 
Lexinx afterwards, That he recanted his Opi- 
mon in this point. Levinz 3 pare 113. Bra- 
In Ejectment tryed at the Bar, where the 
Plaintiff made Title as Adminiſtratrix, and pro- 
ved her Adminiſtation by the Act of Court, 
by the granting of it to her; and it was ad- 
mitted ſufficient per tout le Court, without ſhew- 
ing the Grant of ic under the Seal of the Court. 
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Jet Furie Lite 13 Feb. the 1aft duy of Hil. 


Term, by the Plaintiff as Adminiſttater againſt 


the Defendant 'as Terre- Tenant, who'impar- - 
ed generally, and afterwards demanded  Oyer 
of the Letters of Adminiftration,” which did 
bear Teſte 26 of March after, between Hill. and 
Eafer Term in the Time of; Vacation; upon 
which the Defendant pleaded it in Abatement. 
The Plaintiff thereupon demurred, becauſe he 


might not plead in Abatement aſter 4 general 


Imparlance. But per Car, Ix appeating now 
dp the Record, thar the Plaintiff hac brought 

Action before the Canſe of Actien, the 
Court e Offcio onght to abate the Writ; and ſo 


they did, although tflat he could not have Scire 


Fatia TFefted aſtor che 12" of "Feb: tilt Term 
Paſch. in this Court; and althonght wei ve- 
raate he might Sue aſter the Adminiſtration 
granted in time" of Vacation; Otherwiſe it is 
where the Suit is by Original out of the Chan- 
cery, where the Court is always open, tamen 
Luete of this Judgment; for ir appeareth not 

truly upon the Record when the Adminiftra- 
tion bore Teſte that coming in aſter general 
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rect Teſtators in the Due and Legal forming 


of their Wilk ant Teſtaments, and Executors 
in the True and Regular performing of them: 
And how Mens Effates are to be Adminiftred 
and Difpoſed'of, when there is no Will or Te- 

ſtament made or declare@by them. It remains 


only, That we declare what Variety of Caſes 
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168 Deyliles and Legacies. 
and Suits have: happened for want oſ the Due 
and Legal forming, or True and Regular per. 
forming of Wills and Teſtaments, and the 
Reſolutions arid, Judgments given 0 
concerning the Varions n of 
URS * 3975 


nos We. Doves ard Lala, 


N \Eviſe. is; 8 Man by his Teſtamen 

giveth Lands, or Tenements, or Goods. 

and if 8 will not deliver Goods to 

. he hath no remedy by Common 

. aw e muſt have. a Citation againſt the 

Exedutors to appear before the Ordinary, to 

 thew Cauſe why he e the Will of 
75 the Teſtator. e . 

For the Deviſee may not take the Legacy, 

bus! is gun be delivered co him by the Execu- 


"I 2 "Man devileth, cicher by ſpecial Name 
or generally, Goods a Chars Real or Per- 
ſonal , and dyeth; the Deviſee cannot tale 
them Without the 47; of the Executors. 


as in ta A. _.. tt. 7 


„ Kd 


But when a Man is filed of Lands in Fee, and 
deviſeth the ſame in Fee, in Tail, for Life or 
or Years, the Devilee ſhall enter; for in that 
Caſe the Executors have no medii ling there. 
With. And the Freehold or Intereſt in Law is 
in the Deviſee; before be doth Enter. and no- 
thing in that Cale having regard to the Eſtate 
or Intereſt deviſed, deſcenderh to the Heir: 
But if the Heir enter, or hold the Deviſeg out, 
be mayeuher enter or have his Writ ee 


Tete Cor ieee 
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Deviles and 1. 169 
Aberiſe may create an Inheritance by other 


words than a Gift can, yet cannot a Thi 


an Inhericance to Deſcend a in, th 
ae ol Law. And the Statute provideth, 
Volumas Donatoris, Cc. Obſerverur, Cole: \ off 
25. 4. 


Where" 4 Deviſ to. 4 Man, and his Heirs 
Ms is 2 wh Eſtate Tail. Coke's 1 las. 


| Where a Deviſe Ba Mia, a0 an his Heirs | 


Male, the of ol ll not Inhe- 
tit.  Coke's 1 1 wen 
If a Man by his Will deniſe his Lands to bis 


8 for payment of Debts, and until his 
be paid: In this Caſe the Executors have 
but a Chattel and an uncertain Intereſt in the 
Land, until his Debts be paid; for if they 
ould haye ir for their Liyes, chen by their 
Death their Eſtate ſhould” ceaſe, and he 


unpaid; but being a Chattel, it ſhall go to the 


Executors of Executors for the payment of his 
Debts. But otherwiſe it is if a Leaſe be made 
% a Man until One hundred Pounds be paid; 
or there, becauſe the Rents are uncertain, the | 
Leſſee hath an Eſtate for Life determinable up- 
on eb "Ok of One hundred Pounds. Coke"; 


I Wes i 

, had deviled that ki W. 
boa fo A re and made her . 
and dyed, and ſhe took another Husband \ ths 
might ſell che Land to her Husband-; for 9 
did it ig auter Droit, and ber Huband ſhould 
bein the Deviſor. Thid, 4124. | 

Stat. 32 &.34 Hen. 8. do not take IFY 15 


Cuſtom 2 derte Lands; for affirmatiye at 
doth not take away Caſtom. Coke's ho 115. 
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and of ſth on or Erares, as Nie Hall 2ppotnr 

by. bj ill. qperation of Law the Ih 
' doth: in che the Fedor,” and he hatfi che Ulle 
in he mean time, And . ſeiſed of 4 Qualified 


Sr 


Eser till De laration made according to hi 
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ar the Dey © Fo oo 15 the W 
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l 155 Ar e 1 151 5 a Putchafor: . Coll 
3 fe Ched; motons Caſe ſe.” 1. 
0 imports a Conlideration in It ff 
. 375 N A Wy be be fo the 
/ 9 E lee, 1 ot ex 
1 id . 1 5 ; No ͤmoke cin 4 5 7 
. Werren to be for x Joynture, unleſs i be ex: 
in 9 Will. bf 4. Reps 4 Vertans 


2 be Fri rit 5 6 15 gerels let, where 
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by the 4 e eoffor bi Will de. 
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_ It fug Lanig * Fge fimple or Fee. 
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CEL CORES 
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TheRefgitider th Pee to 4 Strang 115 
ade {if Tait enter and 15 Withobr 


in the Remainder ſhall have this W.Ijt. A 
che Heir of che Deviſor or Want of ine or 
e Who hatkr the Reverſion,  ſhalf haye chis 
Writ. F N. B. A4 r. 
A Man deviſeth Lands ih Tendis to | is Wie, 6 
upon < Condition, That if n e 
wall ktüain to hie Son in Tait, and f if wa 
of fuch Iſſue, the Retiiaihd&rt6 the ri 15 : 
of the Donor in Tail. The Wife caketh X be 
band, and' ſhe and her Hausband occupieth the 
Lands, tie in the Remainder dye th __withoge 
Heirs of i Bd. he right Heirs: ol the 
e ſhall. have 4 Sp 127 * of Es grave 
Dgereld. © Co. 10 Rep. gton⸗ 940 
By Cuſtöm of ls 1 155 devite all 
1 5 ay , Büt to his W he can deyiſe only 
e iid 2 Linnot be dend: 
But the Wife th \ Third:p art, 907 
the Chiſdtetr Inothes T 8 the e 
1 part e be Gade er or, diſpale '& 
f his Soul, and' this is Ulled the 
« w 5 The 05 Lens, "i 15 And #4 | 
dev emain, _. Ny 
evi C of L nds may Elter Ins e Mr 
out Livery y. of. ei ee to be made de 10 bi. 5 
* * F. 112 . 6 
1 e wh by Teſtaniehe 0 that His Ee 
ao 


en ily & Bath in Fee 
Simple, 2 "ts i he TH fs | May. ell 


the Tenements, and plit Heir 3 

this Caſe Roy mult all 9 Vii 1 ann | 

deviſe Lands to his Executots, to be lold, and 

ons of the Executors Uyeth; the Survivor may 
| e 


0 127 | Denne and Legacies. 
| Fel dhe Land, becauſe as the Eſtate fo the Truſt 
- ſhall ſurvive. . And what might be done b 
Cuſtom i in ſome particular Places when 2 
| jou ike may now be done generally by $:.; 
4 K 8. And if one Executor reſuſe tg 
32+ the An may ſell, bur not to him that re. 
& MEM 1 aft. 113. 6% 

Andd it is better to give them an Author 
than an Eſtate, uilefs the Teſtator intend they 
wthave the mean Profits till Sale. Co. 1 If, 
- 112. 230 
"TIA And here you may Ngte. a Diverſy ty between 
3 Deviſe which may create or pals an Eſtat, 
that cannot by conveyance or AF; Executed j 1 
in 'Life of Deriſor. 25 47. 

There is E lh di Eos between a Feof 
went ol La n Confidence, or to intent 
to perform his ft Will. And 3 Feoffment u 
80 uſe of ſuch Perſon or Perſons, and of ſuck 


Eſtate and Eſtates, as be ſhall appoint by hi 
Will. For in the firſt Caſs the Land paſſh 
by the Will, and not by the Feafnen: 0 


Cubes 1 InP, 2:1 6h, | 


| '* Where Lands ate "given to a Man" and the 


Heitz Male of his Body, upon Condition that 
ik he dye without Heir Female of A Body, 
that then the None ll Reenter, 1 Con- 


24 hid 4 a TH, Fay "Bur Son of the 
8885 ſhall not «1% the 


Lands are devifable according to the Cuſton 
of ſeveral Places, as in many places all, in ſome 


K RY only ſuch as | the Deviſor * 92 
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Deviles and Legacies 173 
uſt In ſome Places he may deviſe any Eſtate: In 
br ſome Places for Life only, Ce. And Volunts: 
tle Teftatoris ft Ambulatoria uſque ad Morten. 2 
. A Woman cannot deviſe Lands ſhe hath” in 
0 pee to her Husband, becauſe ſhe is Sab port ft 
Vi ſai, and hath not power to deviſe tlie ſame, 
, W Bur a Man may deviſe to his Wiſe. 
And it is truly (aid, the firſt Grant and the 
ust Will are of greateſt force. 

1. Where in one Will are divers Deviſes; the 
laſt ſhall ſtand; Cam duo inter ſe pugnantia "repe- 
en riunter in Teftaments altimum ratùm elf. Colter 
I Int. 1 12,1 13 | 
i If a Leaſe be deviſed to one and is Heirs 
Male of his Body, yer his Executors ſhall have 
. i. For a Term is bs a Chattel which cannot 
be intailed 3 and ſuch Deviſee may well alien 
dhe Term to whom he pleaſeth. Coles 70 Rep. 
$7. Leonard Loviei Caſe. 


A Man deviſed Lands to one for his Life, 
and after to his next Heir Male: Agreed he 


hath but an Eſtate for Life, becauſe bo hall ex- 
tels Eſtate for Life deviſed to him, and the 
emainder is limited to his next Heir Malo in 
the Singnlar Number, and che right Heir Male 
of the Deviſee cannot enter for the Forfeiture 
in the Life of the Deviſee, for he cannot bs 
Heir as long as the Deviſee liveth. And the 
Deviſee by Feoffment determining his Eſtate for 
Life by a Condition in Law annexed to the 
ſame, it cannot afterwards be revived, and 
therefore the contingent -Remainder was nor 
deſtroyed : But if Tenant had been GR / 
and dyed it had been otherwile. Co 1 re 66. 
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15 the nder to h A. 10 
ces 0 "bis. 4: «gs then all his Ie; 


er are Inheritable. C. 4 be 25:4, 


; be a e by his laſt Will Lypde or Te. 


| to a N to his Heirs, Male, thi 

9 55 Law is an 1155 01 the 

LAY. 1 1 (of hi Body) * 
Term for Fears, by 

his 5, ill bee ee che lams | to 2 8 

Heirs of his Bod gotten, 299.04 e. js Exe- 


cCutors and yg Peviſee entreth by the 
aſſent of of the erte Lath, lug, and Aliens 

the Term, and dyeth; is Alienation , barreth 
| 05 ho He's term of years e entailed, 
That the "firſt Deviſee cannot bar an fre 

tory-Deviſe : And that Requeſting apd Accep- 
ting 2 thing imply an Aſſent, N en enim refer 


uit aſſenſum ſuum . verbis an Tebus igf 
3. Lampets 


Such Blas Lag 

te 1 2 ules of Comman 
13985 conveyed by Act executed in his Life- 
time by Advice of Council: Such Eſtate can 
not be deviſed by the Will of, a; Man who, is 


7 55 in Law to be void of Cans Ce. 
1 Rep. 85. Corbets Caſe. | 


» 8 6 


a A ee „eee . e 


8 4 ta. * —_— es tm. Lon.” ion: . 2225 1 1 A 


' Man # ha day may give Lands, 
or 5 1 1155 112 an Ferſon 
1 Perfors, and their Heirs, for fide of 4 
de preachet maintenance of a School, or 19 her 

th charitable elſes. And it i b. 755 Policy 7 


. Jer 
"Fl : ſmall Ren to he Feoffor: And his Heirs, or 5 


Sum. For then, although the Statute "make 
the e void, yet the DRY — 2 


1005 eat 7 which Sixty Pounds 1 was 57 
by WY Joyne purchaſe to him and his Wife during the 


Coverture ; deviſed, That his Wife ſhould pare 
a Third- part of all his Land d during her Life 
with thoſe Lands ſhe had in Inas, 5 e he AL 
ſignmenc to be made by his/Executors, if jt Were 
not contrary to Law. This Widow refuſed 
her Joynture of Sixty Pounds, and demanded 
a Third-part of the whole Inberitance; wiz. 
„one hundred and twenty Pounds as her. 
. gacy, anda Third. part of that which zemai 80 
ert or her Dower, viz, Eighty, Pounds 5 A 1a ie 
| as by. Agreement ordered and, decreed i in the 
Cour: of Wards, That ſhe ſhould have the. 
cy,ut, {apra, and Forty Pounds over . der 
re? be Womans Tae, 185-185. ,, 
The Party had to Sons and two.) Cane 
and deviſed by Wall, That if one EE eas 
11, r ſhould haye her full gart. Alter- 
wirds the Delandant W the 1 
ee 1 a fo 


/ 


8 inb Kebatten | 
880 mo y.. The Will is void in tha 
point, bee enn che Son ſhould hav 
Part, Wee jb Datos, The like in Bacon's 
Cale,, Tos ball, Tranſatfions Fo. 
Where a Deviſe is void in Law by miſtecital 
a Grant, and lack of an Attornment; the 
f 4,8 "decreed. it Sood. Bacons Caſe. 15 


bu "x devils walks Afrornmeie good. « Co, III. 
| 111 112.322 
"One Joyn-tenant Promi the other upon 
tis Death-bed that he would not take adyan. 
tage of the Survivorſhip, but ſuffer him to dif 
pole 8 of t by his Will, b 10 5 he deviſed pan 
DE po the payment of his and the e 
Was o ered to make Ry ate enth. 
| Carys Rep. 81, 
ADeviſe to an Heir on Condition to ſell wl 
in Law, yet good by way of Truſt in Equity, 
Caſes of Thane. 177.179. 
A 'Deviſe of all Effates Real and perſonal for 
| payment of Debts is a Devile in Fee. Dia, 


| 19 
155 * Deviſe to two 1e equally; ; the De: 
vile is Joynt, and yet the Intention prevent 
Survivorſhip. Ibid. 139. 

_ .. Portions deviſed out of Lands payable at 
prefixt days, which the Premiſes will not do, 
amounts to a Deviſe to ſell. Id 129. 

By the Stat. 32 2.8. cap. 1. every one (except 
2 Woman Covert, an Infant under the Age of 
One and twenty years, or a Perſon De non ſane 
Memories) may; by their laſt Will and Tefts- 
ment in Writing, or other Act lawfalfy execu- 
ted in their Life, Give, Diſpoſe, Will or De. 
viſe, all ſuch Lands, Tenements and Hereditz 

/ ments, 
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ments, 4s: they: ate ſolely ſeiſed of in Fee- 
6mple, or as much as of right in them is, of 
all ſuch Lands, Tenements and Hereditanients, 


as they are ſeiſed of in ee ſimple in. C 


nary , Or in Common in Fee · ſimple to any 
Perſon ot Petſons (except to Bodies Politick 
and Corporate.) And Two- parts ot Three of 
all ſuch Lands, Tenements or other Herddita - 
ments, as they hold in Knights Service. See 
12 Car dap. 2. 3 H.. c land 34 & 35 H. 8. 
cap.53 C. 1 In. fol. 117.0. Swinb. part 3. Set. 
3,4. and Wing. Abr. of Stat. Title Mil. 
All manner of Goods and Chattels, Real and 
Perſonal, movable and immovable, may be 
deviſed by Will or Teſtament, Wie 
ceftain Oase: 03 bonne lach lool! 
As where two Men are joyntly poſſeſſed of 
Goods and Chattels, Real or Per ſonal, one of 
them cannot make his M ill, and bequeath his 
part to another; for when he dies his part 
goes tothe Burvivor, and ſo it is in- Lands, 
Tenements and Hereditaments. Comeib Inf. 
aon h e 59 in e hed> 
Nor can) a Spiritual Perfon; or Maſters of a 
College, or Hoſpital, or Mayor of a City, de- 
viſe thoſe chings which belong to their Church, 
College, Hoſpital or City; nor can the Qrown 


or Jewels ot the Realm be deviſed hy W ill, but 


they may be given by Letters Patents and 
Parſon by Will may deviſe the Corn grbwing 
on the Glebe Land at the time of his Death. 
NB. Deu ν⏑ ii eta mien 
The Husband cannot deviſe ſuch Goods as his 
Wife hath, as being Eaecutrix to another nor 
ſuch things at are in Action, as Debts due to 
her before Marriage by Obligation or Con- 
2 | N 6 | | trac, 


_ Deb andLegacies; 
tract, unlaſs ha and his Wife ſue and recover 
the fame during Marriage, or that he renew 
the Bonds, and take them in his 'own Name; 
otherwiſe, after his Death e tober 
Co. 1 In. 351. Wala note 

Alſo if the Husband be poſſeſſed of: a Ter 
or Leaſe for years, in right of his Wife, he can- 
not deviſe by his Will; but he may grant it 
away. or dliſpoſe of it in hib Liſe time; or if he 
male no diſpoſition thereof; yet if he ſurvire 
her, 83 to him; and, in ſuch Caſe, 
he may deviſe it by Will. Ibid. aids; 
As Aminiſtralor cannot deviſs thoſe Good; 
by Will hich hethath as Adminiſtrator to ano- 
ther Porſon dying Inteſtate, but Adminiſtration 
thereof hat be committed to the next of Kin 


deviſe thoſe Goods hy ers of Legacy which 
he hath as Executor; hut he may make hi; 
Teftamentand appoine another Executor, who 
ſhall haue the Adminiſtration of the : ſame 
Goods:co.the uſe. uf che firſt Teſtator. F. N. 0 


Aan 3. Swinb. part 3. Sect. G. 


4 — Tenãnt in Dower ſow. herd and. 
anll af terwards marty, and the Husband dyes 
beſone Severance oſ the Corn; in this Caſe it 


if at had been Sown after the Marriage, he 


might have deviſed it. Wdbridg; 1Dottor & wu 


Leut, La. l. cap reh Neid 6 

Ihe; T Mar hath neicher Wife nor Child 
at the time of his Death, he may then diſpoſe 
and-deviſe all the cleat᷑ reſidue of his Goods and 
Chattels, over and above the diſcharging of 
his Funeral Larven And tris Oehme el 
part 3. Secb. 16. 90 Tek Ber Md Sit 
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to the firſt Inteſtate, neither can an Executor 


remains to her, and he canndt deviſe it: But 
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Fut it is che Cuſtom of many Places, eſpecially 

1 25 the Ti oy of Tork, that if the Teſta» 

haye +> Wiſe or Child at the time of his 

or ha that hen he edn but diſpoſe of half of 
fach his clear Goods! and the other half is to 
go to the Wife or Child; And if he have both 
Wise, and Child” or Children, at the time of 
his Death; then the Goods ate divided im 
three parts; whereof one part 5s to the Wife; 
another to the Child or Children, and the 
other third part, Called! the Death% part; is left 
to his diſpoſing; and if no diſpoſition be made 
thereof, it falls to the Executor. But Note 
pere) Phat if the Child or Children were Heir 
to the Teſtator, or were advanced by the Te- 
ſtator in his Life · time, then the Teftator may 
deviſe one half of the clear Goods, and tho 
other half ſtiall go to his Wits. | EN B. Nye. 4 
Rat part, lr n. 
Note, where the Wife acid children onghs 
to have 4 ratable part of the Goods of the de. 
coaled, he it third-parr or half, as the Cal 18 
chere alſb they ought to have a like part af the! 
Debts das by the deceaſed, after they are ra- 
covered by the Kxecutor or Adminiſtrator; but 
of Leaſes they can have no ratable part, where 
they uſs to have a ratable part of the movable 
Goods and Debts recovered, unleſs ic he by ſpe- 
cial Cuſtom of the City, County, Dzatr jor”. 
Place where the Teſtacor dwelt, and h fuck. 
Leaſes, * Swinb. part 3. Selb i6. 

This ratable part of the Goods to che Wile 
and Children is ia ved to them by the Statute o 
Magna Charta: But Note; the Wife or Chil- 
dren cannot ſue the Executor or Adminiſtrator 
for their 9 1 till all the * 

ts 


180 Debpiſes aud Legacies. 
Debts be paid, and then what remains is to be 
divided according to the Rules aforeſaid; into 
two or three parts before any Legacies be paid 
for they muſt all he paid out or the Death 
_ part after the Diviſon. Mag. Cb. cap. 1 8. EN 
122 b. Co. 2 Iuſt. fo. oY a 
Legacies may be given divers ways „ either 
Simply or Conditionally, That Legacy is ſaid 
to be Simple which is given without a Cond: 
tion annexed to it: And as in appointing an 
Executor, it matters not aſter what; form of 
words it be, ſo it is in the bequeathing of 2 
Legacy, for it ſignities not after what Form it 
be giren; ſo that the Teſtator's meaning do 
but appear, whether it be in Goods and Chattel, 
or Lands and Tenements. Swinb. part 4. Seck. g. 
Nun. 18. Ab > Be $2.6 1 * i St, . | 
Note, That a Legacy may be given. from a 
certain time, or until a certain time, albeit the 
Legatary dye in the mean time, before the day 
come; yet the Executors or Adminiſtrators of 
the Legatary may recover the ſame when once 
the day is paſt, as the Legarary himſelf might 
have dene if he had lived ſo long; unleſs the 
meaning of the Teſtator be to the contrary, or 
that it be ſuch a thing as cannot be tranſmitted 
to the Executor as Perſonal Service: But if the 
Legacy be given after an uncertain: time, as 
where the Teſtator gives to 4. B. One hundred 
Pounds when his Son ſhall dye, or the like; 
there if A. B. dye before the 2 
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the Executors or Adminiſtrators B. can 
then recover nothing. Swinb. part 4% Cet. 17. 
Note, That a Legatary may not df his own 
Authority take the Legacy and ſerve himſelf, 
but muſt receive the ſame at the hands of tbe 
09 „„ 
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- Deviſes and Legacies. x8c 
Executor; except in ſome Caſes, : as where the 
Legatary:is poſſeſſed of his Legacy at the time 
of. the Teſtator's Death; for in ſuch caſe he 
may retain and keep it, if there be ſufficient 
Aſſets beſides in the Executors hands to pay the 
Teſtators Debt; or if the Teſtators give Licenſe 
to the Legatary to enter to his Legacy then he 
may do it, without the Executors conſent; and 
if he be both Legatary and Executor, then he 
_ r SOIT. e = 4- ww 4 


bY. DOTS! 

1 the Teſtator bequearh to 4. A alt his 
Goods; in this Caſe it is the Opinion of ſome, 
That A. B. ſhall have the Teſtator's whole 
Eſtate; Actively and Paſlively; (only 2 
Tenements and Freehold excepted) being in 
effect, his Executor or Heirs, as the Civil Law 
terms him; and is hereby chargeable with the 
Teſtatot s Debts fo far as the Goods will extend. 
Swinb. part 7. Sect. io... 

But others are of Opinion, That if & Man 
grant owni# bona (that is all his Goods) in this 
Caſe Leaſes for years, nor a Ward, nor chings 
in Aion,” as Debts upon Promiſe or Obligation 
ſhall not paſs chereby, tor theſe are Chareels 
Kireh. part 44. b. e rn 

But if the Teſtator 90 bequouth 6 4 B. all 
his Charrels, in ſuch Caſe he ſhall have the Te- 
ſtators whole Eſtate, Leaſes and Wards too; 
for Catalla includes all but Freehold, as well im. 
movable as movable. 'Swink. part 7. Sec. 16: 

But Note, That A. B. by ſuch deviſe Tall 
not have Glak of the Windows, Wainſcot, Ta- 
bles dormant, Fats in the Brew-hotſe fired to 


the Frechold, nor Furnabes, nor the Box or 


Cheſt wherein the Teſtator's Evidences are; 
N 3 nor 


nor Hawks, nor Hounds, nor Doves in the 
Dorebouſe, nor Fiſhes in che Pond, nor Dee: 
in the Park, for theſe things belong all to the 
Meir. Nireh. part 4 J. b. 46. 2. 
Note alſo, That if A. B. dye beſore he have 
proved! the Deceaſedꝰs Will, wherein he be 
quicaths to him all his Goods, or all his Chat- 
tels as aforeſaid; yer in ſuch Caſe Adminiſtra. 
tion ſhall be committed to the next of Kin to 
| the ſaid A. B. nd not to the next of Kin u 
the Teſtator. Swinb. part 4. Sect. 1o. 
Bit if the Teſtator in either of the! Caſe; 
make another Man Executor, than the Legs 
tary ſhall not enter into the whole Eſtate of 
the Deceaſed; but the Efecutor proving the 
Will is to Enter, and may receive or ue for all 
the Debts due to the Teſtator, and ſtands allo 
chargeable with the Payment of the Debt, 
and what remains is due to the Univerſal Lage 
tary. Swinb. part 7, Sect. 10. 
If the Teſtator bequeath to A. 


vable Goods; here the Legatary may recover 
all the Teſtator's perſonal Goods and Cattle, 
both quick and dead, which eithet move them. 
ſelves. (as Horſes, Sheep, Oxen, Swine,&c.) or 
can be moved by another, as Hoyſnold ſtuff, 
Plate, Plough! geer, Waynes, Carts, Corn in 
the Barns or Garner, and alſo Corn growing 
on the Ground. And ſuch Debts as were due 
to the Teſtator, and did ariſe by teaſon of ſuch 
movable things, and for recovery whereof 
there lyeth an Action perſonal, do alſo belong 
_ tothe Legatary; but the Legatary cannot Sue 
far the ſame in his o] Name, if another Man 


he made Executor ; but the Exechtor muſt Sue 
: . * * | LAN 4 ' / =— 
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Deviles an Legacies, 16; 
for the ſame, and "after recovery, deliver the 
fame to the Legataty, Swinb. part 7. Seck. r. a 

If the Teftator bequieath to one all” his 
Houſhold:ſtuff : In this Caſe he ſhall have all 
the Tables, Forms, Stools,Chairs, Trunks, Cheſts, 
Cup-boarts , Bed-ſteads, Curtains, Vallence, | 
Rugs, Blankets , and all manner of Bedding; 
a6 alſo Hangings, Carpets, and all manne! 
of Linnen, as Sheets, Table cloths, &. Baſons 
and Ewers, Candleſticks, Salts, Flaggans, Pot- 
tingers, Sawcers, Cc. Bow]s, Barre 5, and all 
manner of Veſſels ſerving for Meat or Drink, 
whether they be of Earth, Wood, Glaß, Pewter, 
Braſs, or Silver, or Gold, if they were uſed in 
the daily Service of the Hauſe, and not kept 
for Ornament only, and alſo Pots, Pans, Spits, 
Racks, and the like; and laſtly, Coaches by 
ſome are held to pat by the Name of Honſhold:- 
tuff. Lid. : | 4 3s 73 a * 

But Apparel, Books, Weapons, Artificers 
Tools, Cattel, Victuals, Corn in the Barn o 
Granary, Waynes, Carts, Ploughs,&:. and Veg- 
ſels affixed to the Freehold, do not paſs by the 
Name of Honſhold- ſtuſf. 764. 

If the Teſtator having Store of young Coles, 
willeth his Executor to give to A. H. two Colt 


of the Age of two years, and after the maki 


of his Will liveth many years; in this Caſe 
there is dus to the pt Mom he ike firtt 
Colts, which were extant at the time of the 
Will making, and not of the laſt Colts at the 
time of his Death. Ii Sect. fr. 
If the Teſtator bequezth to A. B, all his. 
s which are in ſüch a Place, and after- 
wards he brings more Goods thither, and then 
dyes; here the Legatary ſhall have only thoſe 

ws Goods 
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which were there when the Will wa 
mage, and not thofe Goods too which were 
brought thither afterward. .. id. 
Bur if the Teſtator had ſaid 1 bequeath to 4 
LT all my Goods which ſhall be in ſuch a Place, 
my; Goods which may or can be found in 
ſich Flee; 15 all the Goods in that Place, 
at the time of the Teſtator% Death, are due t. 0 
the Legatary, though they were brought th 
ther by, the Teſtatar alter the making of hi 
Wi, Vid. 11. 

If che Teſtator 83 to A. Vis Herd of 
Cattel, and there is but one leſt at the. time of 
15 eceale, the Legatary. can recaver-no mare. 

id. 3 
If. the Teltator bequeath to a Child i in the 
Womb One hundred Pounds; in this 


Site, if the Mother bring forth two or three 
Children at that time, che Legacy is to be 

divided amongſt them. Swinb. part 4. 98. 20 
ut if the Feltator ſay, If my Wife bring 
fort any Child, I give to "the ſame One hun- 
dred Pounds, Here if ſhe bring forth, two or 
. three Children at that time, then every Chill 
ſhall have One hundred Pounds, if the Teſts 
tor's Goods do luffice to ſatisfy the ſame ; un- 
leſs it be ſufficiently prored, that it was the 
Teſtator's meaning, that they ſhould have no 
el. hut One hundred Pounds among Nen. 
$85}. +44 
Where the. Tyitator doth. be queath Ten 
Pounds to 4. B. remaiping in hick ar Chelt 
e is. found in 


In this Caſe the Le gacy is 
good far on . Fs Was found in the 
was Gow S953 Uo yigtsy <1 5" ...Chelt, 
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Deviles and Legacies, 185 
— and no more. . dert . Sell. 15. 


"If — Teſtator doi imagine himſelf to: bei in- 
ebied to another Perſon, and doth bequeath 
that Debt to the ſame Perſon, which he errq- 
niouſly ſuppoſeth he oweth him, not expreF 
ſigg any Sum, in this Caſe the Legacy is void 3 
but if 5 ſay, I do bequeath Ten Pounds to 
ſuch a Perſon which I owe him, whereas — 


Teſtator knows he owes him nothing, yet in 


this Caſe the Legacy. is due, notwithſtanding 
the falſe demonſtration ; and here the Teſta- 
tor is not preſumed to Err, unleſs the Executor 
make proof of Ecror. id. num 14. 

If che Teſtator bequeath One hundred Pounds 
to the Church, not mentioning. what Church, 
it ſhall then be underſtood of his Pariſh-Church; 
or if he name a Church, and there be divers 
there of the ſame Name, and none of them his 
Pariſh-Church ; then the Executor, if he 
prove the Will, or the Ordinary if he refuſeth, 
may beſtow che ſame on which Church he 


will but if the Teſtator?s Pariſh-Church be of 


the fam? Name, it ought then to be beſtowed 
there. Swinb. part 7. Seb. 8. 

Where the I eſtator doth bequeath one half 
of his Goods to one Perſon, and makes another 
his Executor, willing and appointing that all 
his Goods ſhall be divided betwixt them; in 
this Caſe the Legatary ſhall have half before 
Debts paid, and the Executor the Remainder 


atter Debts paid: As, where the Teſtator hath. 


Goods to the Value of One hundred Pounds, 
and oweth Twenty Pounds out of the ſame; 


here the Feen me ane Ra Pounds, and 


Ren: s l: 1 the 
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186 Deviles-and Legacies. 
the Executor ſhall pay the Twenty Pound: 
Debt out of his half. Cowels Inſt. p. 146. 
If 2 Man bequeath Twenty Pounds to 4. 
and Twenty Pounds to B. and Twenty Pounds 
to C and makes his Executor and dyes, having 
Goods but to the value of Twenty Pounds in 


| all, of which Goods the Executor makes an 


Inventory; in this Caſe he may pay which of 
the Three he pleaſes his whole Legacy, and 
the. _ 1 without yoo 1 o& he 
may, if he pleaſe, pay every one of them a 
"le part aps b in Caſe the Executor 
make no Inventory, yet he is chargeable no 
further than the value of the Goods: And ſo 

If every Legatary in ſuch Caſe ſhould ſue him, 
they muſt prove ſufficiency of Goods, or other- 
wiſe they ſhould get nothing. Dr. & Stud ib.2. 


wr the Teſtator ſay, T Will that 4. B. hall 
have an "Horſe; here the Election belongs to 
the Legatary : But if he had ſaid, I Will that 
my Executor give to A B. an Horſe, then 


the Election belongs to the Executor; and if 


the Words of Election be directed to neither 
of them, then the Legatary ſhall make the 
Election, if there be any ſuch thing extant 


amongſt the Teſtator's Goods as is bequeathed; 


and if not, then the Executor is to make the 
Election; and in Caſe where the Legatary 
chuſeth, he muſt not take the very beſt, unleſs 
there be no more but Two of the things ex- 
tant; for ſo he may do when the Teſtator 
grants him the Election, and as the Legatary 
may not chuſe the beft, neither may the Exe- 
cutor obtrude the worſt of thoſe things extant; 


and where there is no ſuch thing extant, then 
| the 
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Depiſes and Legacles. 187 
the Executor is to provide a competent thing 
for the Legatary. Co. 1 if. 144.3. 
Ik the Teſtator bequeath two Horſes to two 
Men, having no more, and one of them is 2 
great deal better than the other; in this Caſe, 
he that is firſt named in the Teſtament ſhall 
have the Election. Co. 1 Int. 144 . 
If the Teſtator give to 4. B. Twenty Pounds 
if he Will; in ſaeh Caſe A. B. muſt expreſs his 
willingheſs to accept thereof by ſome means, or 
elſe the Legacy is not due; and if he dye before 
ſuch expreſſion, then the Legacy is loſt, and 
ſhall not go to his Executors or Adminiſtrators, 
which otherwiſe it would, if no ſuch Condition 
had been expreſſed. Swinb. "part 4. Sect. C. 
num. 7. 1880 — 55 1 | A. SILTIES „ 1 
If an Executor have a Legacy left him by his 
Teſtator, and refuſeth to ſtand to the Execu- 
2 in ſuch a Caſe he loſeth his Legacy. 
$wi ) bk 4ST 7 = 22 7 | 


pars 6. SetF.2. | ef, abs 
But if the Executor be not duly admoniſhed 
to take the Executorſhip upon him; then, if he 
be the Teftator*s Kinſman, or ſach'a Perſon to 
whom the Teſtator would have given the Le- 
gacy, though he did not perform the Will, and 
take the Office upon him; in ſuch Caſe he ſhall 
not loſe the Legacy then, by the Retufal cf the 
Executorſhip, neither ſhall the Wife loſe her 
Thirds, nor the Children their filial Portions, 
nor the Creditors his Dobt, if any of them be 
made Executors, and refuſe to take the Office 
upon them. Swinb: part 6. Seit. 3. num. 15. 


— before in the particular Treatiſe clivcerabny) 


\ Execntors. 


If 


188 Deviſes and Legacies. 
+ If a Legaey be bequeathed to à City Orphan 
in any part of England, the Executor may be 
compelled to give Security (for payment of it) 
to the Court of Orphans. Vent. 10. 
A. deviſeth Land to B. for Life, paying vearly 
to C. during the Life of B. 61. Rent at Michael. 
mat, and if unpaid that C. might diſtrain for it: 
lc ſeemed that this word Paying, in this Caſe 


Forfeir his Eſtate, becauſe a Diſtreſs for the 

Rent is given by the Will to C. Rollt 411. 
The Wife may not be ſuffered, though to 
good Uſes, to diſpoſe of any Money ſhe hath 
raiſed out of her Husband's Eſtate by Frug- 
lity. But otherwiſe it is of Moneys raiſed out 
of a Separate Maintenance. Caſes in Chancery 
117,118. Dame Marg. Pridgeon againſt the Exc- 
x cutor of ber Hausband. Bo 6 x 101 


Lands deviſed for the Payment of Debts and 


Legacies, the Perſonal Eſtate ſhall be firſt ap- 
plied ; for the implied Intent muſt not without 
clear expreſſion alter the Equitable General 


Law. Caſes in Cbanc. 297. Lord Grey againſt-Lady 
Legacy not attachable by Foreign Attach- | 
ment. Caſes in Chanc. 257. Chamberlain againſt 


- 


Chamberlain, and others. 


A Citizen of London cannot deviſe his Childs 


part over to auother, in Caſe his Child dye in 
his Minority. Caſes in Cbanc. 199. Pate againſt 


A Conveyance for years is not a Revocation 
of a Deviſe in Fee, but pro tanto only. Caſes in 


Cbanc. 193. Barber againſt Tock. 


Lands 


Sy” 


isnot a Condition for breach whereof B. ſhould | 


Deviſes and Legacies, 189 
Lands contracted for by a Purchaſor paſs by. 
2 Deviſe of the e Cafes in Chanc. 39 

A Deviſe of the profits till a Child come to 
75 years of Age, is a good. Deviſe of a Term 
till the Child would be 21, though he dyed 
before · Caſis in Cbanc. 114. Creditors of | Church, 
againſt C rob, $1005 Sth 10 wow 80 963) 3. 

If the Feoffment made be to the Uſe of bis 
Laſt Wall, although he deviſeth Land with re- 
terence to the Feofſrgenks yer: it ele 
only by the Will. TS don 

A Man cannot ane bis Life convey an 
Eſtate. to his Wife, in Po ben; Reverſion or 
Remainder: But he may by Deed Covenant 
with other to ſtand ſeized — the Uſe of his 
Wife, or make a Feoffment, or other Con- 
veyance to the Uſe of his Wife: And now the 
Eſtate LE Exe cuied to koch Uſes by. r Stat. 
27 H. 

All Deviſes of n except in Wri- 
ting: with three or four Witneſſes. 

And no Revocation of ſuch Win, . in 
Writing, or Burning, or: Cancelling by the. 
Teſtator, or by his Conſent, pry > we i 
Wing. Abr. Frauds 17518. | 

A Fermer of a Houſe for 40; years deviſed: 
ſame by his Teſtament without limitation of 
the Eſtate which he gave: It ſhall paſs the 
whole Term, far the Deviſee may not have an 
Eſtats in the Meſſuage at Will, nor for Term 
of Life, nor any Term for Leats or a — 
Therefore the entire Term ſhall. paſs per opi- 
nonem Fuſticiariorum de Banco. Dyer 307. Pl, 4 

. ſeiſed in Fee of a Melluage in Londen, = 
his Teſtament in Writing deviſed it by theſe 
Words: Item, I give the Fee ſimple of joy big - 


ger 


190 enen 


ger Houſe in Soper Lane to my Coalin A L. and 
after her decgaſe to V. L. her Son ( which / 
was lier Heir Apparent) and dyed. A. entred 


and took Hubang, and had iſſue by him, and 


If the Husband ſhould be Tenant by the 
Curtefy.” Upon a Special Verdict in A. etfione 
firmæ the Oginion of the Court was, That the 
Feme had an Eftate but for Term no Ti the 
Remainder to M her Son for his Life, and the 
Fes · ſimple to the Feme ; ſo the Husband ſhould 
not be Tenant by 67 Curiely, Ez fie 2 a | 
FW. Y Dyer 377. Pi. 44. 

When the Intent 4 Man expreſſed ' in his 
Teſtament oth not agtee with the Law, the 
Intent ſhall be taken a3 void; As if 2 Man de. 
viſe Land to H. in Fee, and if he dye without 
Heir, that A. ſhall have the Land ; this Deviſe 
to 4 is void, for a Fee ſimple cannot depend 
upon a Fee ſimple... Dyer 4, El. 10. 
Ia Man Wil that fi $ Feoffees ſhall make an 

Eſtate in Tail to A. It is 4 good Deviſe accor- 
ng to the Intention of the Deriler: They 10 
PÞ 29. 2 [{; | 
. Infants Wann Age may not male a Devi 

nor Women Covert may not Deviſe their Te- 
nements by Licenſe of their Husbands, nor in 
; other mannet d the Coverture. 


uring | 
Where a Man hath deviſed by his Teſtament 
enrolted, a certain Rent to ariſe out of his Te. 


nement within the City of London without 
Clauſe of Diſtreſs ; yet, 4 
City, he to whom the Deviſe is made may di- 


ſtrain, and avow che taking, if the Rent be 
behind. And in the ſame manner ſhall be 


done of all the Ancient Rents called e 
WR — | 1 
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| Debviſes and Legacies; 192 
A Termor deviſed his Term to one whom 
be made alſo his Executor; the Deviſee entred 
before any Probate of the Teſtament, and oc - 
cupied the Land a year and more without any 
— and dyed. Quær If his Executor (it 
he made any) or if his Adminiſtrator if he 
dyed Inteſtate, ſhould have the Term or not, 
or "at the Ordinary ſhould commit the Admi- 
niſtration as of the firſt Teſtator, and it was 
ruled: there that the Property of the Term was 
in the Executor by his Entry, and executing of 
2 Deviſe without any Probate. . 367% 
Me wil bil ide e BI 6 
By the cuſtom tüm Foreigner as well 
25 Citizen Preeman may deviſe his Tenements 
in London, which he hath in Fee-ſimple to ano- 
cher in Fee: But ſuch Deviſe — made 
in Mortmain, unleſs by a Citizen or Freeman 
of the City. Dyer 25 5. Fl. . | 
A Man ſeiſed af Lands in Fee in one Town; 
anda in two Hamlets of the lame Town, and 
by his Laſt Will deuiſed all his Lands being in 
the Town, and in ne of the two Hamlets by 
Name, and dyed. And the Opinion of divers 
Juſtices was, That nothing in the other Ham- 
let nauld paſs. - Dyer 261. PI mw 
A Man ſei ſed of Lands in — Bayi: 
cutots, A. and B. and by his Laſt Wil woald;' 
That bis Executor ſfiould have and told the 
Iſſues and Froſits of twe parts of his Land, 
till his Heir by the Common Law came to the 
Age of 2 1 years, to the Intent they Gould pay 
his Debts, — perform his Legacies, and for | 
the Education of his Children. One Executor 
dyed, the Survivor made his Executor and 
dyed, the Heir being yet within Age. The 
| 9 | Queſtion 


4 


| 
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191 Deviſes and Legacies. 
Queſtion was, If the Executor of the Survivot 
might meddle with the Profits of the Lands, and 
with the Diſpoſition thereof during the Nonage. 
And it ſeemed he well might, for it was an 
Intereſt in the Executors by the Deviſe, and no 


an Authority or Confidence Or W 210 


Pl. 2 

A Man d denied Lands to be ſold by his Exe 
Eurors, the Money, raiſed thereby to be diſpe 

in Legacies particularly expreſſed in 
Will, and one of the:Legataries after the bn 
| bate of the Teſtament: ſued in Court Chriſtian 
for the Legacy. If Prohibition did lie in thi 
_ Caſe was the Queſtion; and as it ſeemed to the 
| Judges i it did not lye, for that the Money wa 
Aſſets in the hands of the Executors, and n0 
remedy for the Legacy in nen Court 
Dyer 264. NI. 4T. N 4 
. Coke 1 a good dilleionce, in Nefor and 
Sbarps Caſe; 055 Eliz. 466. when a Bond is for 
the Payment of a leſſer um at a day to come, 
it ſhall be a. Plea a the Legatee befor: 
2 day (if he ſues = a Legacy) for it is a 
ty preſentiy by the Condition; otherwiſe, 

__ a Statute or Obligation is for the perſor 
mance of Covenants, or toto do a Collateral 
thing, thete until it be Forſeited, it is not any 
Plex: againſt a: Legatee, for peradventure ft 


never ſhall be Forfeited, and may lye in perpe- 
team, and by ſuch means no Will ſhould be per- 
formed; but in ſach-Caſe} the Executor ſhall 


male à conditional dehirery of the Legacy, 


dci.) if the Obligation be tecovered, then the 


Legatee weer 11 _ Rol Abr 
ns re oe 


pet JE 
, * Pr] * 


Peau f 


ly 
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Pynes's Caſe, was cited by the Lord Chancel- 
lor, wherein it was reſolved, That where one 
kad ſecured Portions for his. Children of 100 . 
a- piece, and after by his Will deviſed to cacti 
of them 100 l. as a Legacy: That this would 
not double their Portions, unleſs it be plainly 
proved that he intended ſo to do. 2.Verr. 348. | 
One deviſeth to J. S. all his Goods, Chattels 
and Houſhold-ſtuſf, and there was 407 J. in 
uy Money, in the Houſe, and he had deviſed 
to A 12001, by the ſaid Will. The Court de- 
dared, That as to the 407 J. though the Words 
were General, yet conſidering the Intention. of 
the. Teſtator, who by his ſaid Will had given 
to her a Legacy of 1200 J. if he had intended 
to have given her 407 /. more, he might in the 
fame place of his Will have given ber 1600 l. 
And decreed, That the 407 J. ſhould come in- 
to Account of the Perſonal Eſtate. © Co. 1. 
Rep. 190. 8 OA | | | | 2 | 
Several Legacies ate given, the firſt is due, 
the other is not due till afterwards, the Exe- . 


- cutor may not pay the firſt whole Legacy to 


the Fuſt, if there be not Aſſets to pay the 
re Te 1 „er 1 nl BON Þ 153 


decreed to abate in Proportion, where there 
was not enough to pay all Debts, though one 
of the Legatees have a Statute and a Mortgage 
for his Security of the Legacy, and his Legacy 
continued no longer a Legacy; yet his Legacy 


not being paid, he was decreed to abate in 


o 


Proportion. 21 Car. 24. | 
Legacy of 1251. was given to the Plaintiff 


to be paid ar Ten years. of Age, and ar that 
Age it was paid to the Father, who after dyed 


inſol. 


wies my 
395 n at fall Age ſuecd che Exe 
e e ee 
Keeper held it good payment. But it appeated 
Roe hu BY r took Bond to ire” him 
6 0 85 


1 1 


Nl 


therefore woe the Executor 

9 50 Coſt, 26 &. 17 C.. 

ves 7251 to 7 to be paid 

5 {ri Ben, C. (hall attain to the Age 
7 Jeans, TH 


- Infant by his 15 of 
550 Tae lecured, and 
rdi 
oacies be EL 4 in the's 


rad 
. Fc 12 Admin: rator, with 27 
| annexed, or againſt an cutor of. his Ow 


1415 p 1 Well as againſt an Executor by 


es Rel in Fee deviſed the Land to his 
ar Son Thomas for Lite, and if he d yed 
without Iſſue living at the time of his Deild, 
to Leonard another Son and his Heirs, but i 
Thomas had Iſſue liying at the time of his Death 
then the Fee ſhould remain to the right Hein 
ol Thomas for ever. Thomai entered after the 
Death of the Deviſor, and ſuffered a common 
Recovery(under which the Defendant claimed) 
and dyed without, Iſſue, whereupon Leonard 
2 and made the Leaſe to the Plaintiff, 
and this Caſe was Fo > 2: at the Bar twice, and 
two Queltions were put“; Firlt, If Thomas had 
by the Will only an ſtars for Life by the De- 
vile, with a contingent Remainder to Leonard, 
ot that the Fee was veſted in Thomas with an 
Executory Deviſe to Leonard. Secondly, If it 
be an Executory Devile to Leonard, whether the 
common Recovery did Bar it ; and after roma 
rgu- 


en he took the Security at his 
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Arguments it was reſolved by che hole Court, 
That Tema did take only an Eſtate for Life 
by che Will, che Remainder; to his Heirs Doe 
Executed-; and although that he be Heir to 
whom the Reverſion-ſhould deſcend, it ſhall 
not drow the Eſtate for Life contrary to the 

expres Deviſe and Intent of the Will, but ſhould 
leave an Opening, as they termed it, for the 
Interpoſition of the Remainders, when they 
ſhould happen to interpoſe between the Eſtate 
for Life and the Fee; and they compared it. to 
Archer*s Caſe, Co. 1 Rep. where alchough that 
Robert: the Deviſee for Life was Heir, yet the 
Remainder to his next Heir Male was contin- 
gent, and not an Eſtate for Liſe 10 5 dhe drown: by 
1 W and ſo f ate 

ere, being no other than 1 te 

for Life by the-Dexiſe, the Remainder to | 
zard was à contingent 3 21 er, and b rred 
by che Recovery; and then ang, oint 
will not come in Queltian, Whether an Exe- 
cutory Dexiſe ſhall he barred by * FFOVELy- 
But -upon the firſt, Poigt they all. gave Judg 
ment 2 the Deſendant. Levin Rep. 4 por 
11. Plunket v. Holmes. 


In Ejectment in the 2Mmon Pleas, and 6 
175 


on Special Verdict, the was, That Ram 
an Alien Scar, before the Union had Illu 
Sons, ſcil. Robert, Nicholas, Fohn and ( 
Robert had Iſſue three ras Re et livin 
cholas had alſo two Sons, Patri * 1 0 N- [liam 
ny in Life, Fehn had no ra ſſue, le. d Aue 
Leſſor. Jabn being ſeized of the. «Ln 70 in 
queſtion, deviſed them to the 7 icholgs 
and his Heirs, Fob and Robert . be bef 0 3 
Naturabzed by A of Parma wage 


— 


' 
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That they ſhould Inherit to any Anceſtor, 1; 

"neal or Collateral, as fully to all Intents and 

1 Purpoſes as if they had been natural Subjeq, 
Wc. barn in England. Fobn and his Wife are deal 

| and alſo George; Patrick the eldeſt Son of N 
| cbolat entted as Heir of Nicholas, claiming h) 
the Deviſe, againſt whom the Leſſor brough 

= Ejectment as Son and Heir of George, and Bro 
3 ther and Heir of Fob»; and this Caſe being 
argued in the Common Bencli two Points wer 

made: Firſt,” If the Deviſe to the Heir of N 

| "thelas was good, and Reſolved by Bridgna 
5 and the whole Court, that the Deviſe was void 
I. Becauſe that Wicbolas was in Life Et um 
e Haves wiventis. 2. Nicholas being an Alien, 

_ might not have any Heir by our Law; Heir 
he might have in Scotland, not in England, 
where the Lands are which the Deviſe con 
cerned. But then the Queſtion was, Secondly, 
If the Plaintiff had any Title, or if the Land 

. ſhould Eſcheat; and upon that the Queſtion 

, * was, If Jobs and George being Aliens, Sons of 
an Alien might be Heirs, or Inherit the one to 
the other, by the Act of Parliament, being Na. 
turalized as before. And after many Argu- 
| ments in the Exchequer Chamber, it was ad. 
_ - judged, That the one Brother ſhould: Inherit 

| "the other by virtue of the ſaid Act of Parlia 


v1 oe” nd of” wn 


HH EFPpPOCQImHMHS PIT mW. Groot wm 


. 
= 


And it was agreed, That where a Man had 

"two Sone, and after is Attainted, that the Son 

EX. "hall Tnherit the one to the other, becauſe they 
re i had inheritable Blood-derived from their Fs. 
tür and Mother before the Attainder, which 

couſd not be taken away by the Attainder af 

"rerwards. © And for this Reaſon each of _ 

. 9 might 


* 
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wight Inherit to their Mother the Lands which 


came by her, but if the Attainder had been 
before the Birth of the Sons it had been other- 


wiſe. e Rep. 1 part. 59. Colingwoed werſ. 


Pac 

"IT Ejectmenti and Special Verdia, where 4 
Man ſeized: of Lands in New-Caftle u 
where, the Lands are deviſable 55 Pa rol y ** 
Cuſtom: By a Parol Will a Deviſe was in theſe 
Words, I Give all to my Mother, all to my Mother. 
And if the Lands ſhould paſs by 1575 bd es 


King's Serjeanc for the Plaintiff, who fai 
All was incertain whether, intended Lands or 
Goods; and by Jones for the Defendant, who 
ſaid, Jui omne dat nil excipit, and cited a Cale 
where by the Deviſe of All his Eſtate, all the 
Eſtate. as well Real as Perſonal did paſs, and 
Benda 6. Deviſe of all his Livelihood extended 
to Land and Goods. But per Cur All is all in- 
certain, and not ſufficient. o diſinherit; an Heir, 


and gave Judgment for the Defendant that the 


s did not pals M Will. Luis 1 


| 137. Bowman v. Mill 


In Ejectment and K Nes cul. a Special 


Verdi. A Man ſeized of a Cloſe upon part 
of which was a Houſe, and upon other part of | 


ita Kiln, and alſo of two Mills adjoyning to 


the Claſe, ; and uſed them all together till the 
Year 1655. then he divided and ſold the Houſe 


4 part of the Cloſe, and reſeryed the other 


part and the Kilo, and uſed them with the Mill 


(and in truth the Kiln was a Kiln for drying of 
Oats, and the Mills were for ne Oat- 


meal, but it was not found. by the Verdict) 
b 50 afterwards he ous the Mills with the Ap- 
9 323 


{ +7, ; 


Tyne, 


was the Queſtion. It was * 4 3 "od | 
at 


| 
ul 


— ny ""_ 


puttetandes to the Plaintiff; e 
ud the of the Cloſe on which it to 
pale for this Defendant was the Qu 

and Held Yearly by the Court that r dit 


wg 2214 Rep. 1 part 131. Archer v, 


A Baron and bete were ſeized of 2 Co 
bels to them, and the Heirs of the Baron, * 
Aar bn ſurrendered to the Uſe of his Will, and 
eviſed them to the Heirs of the Poly © of the 

me, if they 1 75 rin RN As 8. of Four. 
6: | teen years, ati withour e Feme 
EW tod a fond Baron by Wham ſhe had Tſe 
bur Before thelffue attained to the ge of For. 
ten, "the Feme and the cond Baron (offered 
y a Recovery js ae urt of the Mannor; and 
the Hat of me fhould have the Land, 
| 15 ne 12 05 Lok not, was this | ueſtion. 
t che B. e ay 84 05 

155 wets pines? 5 


5 een il. 7 Pete have at Heir of 
dy 4 allzind d'if ſhe had | gi prher Body, 
Fre 15 be o f lis ne 12 

Time of er Death. z. If the Deviſe wal k 
$009, 'whitEftare a 125 8 ei. a Remain. 


e n *Exectiti & 4. If it non 
5 15 bh e Wy: 5 0 Te op 
el wee 1 5 inions. Ns to the firft Pb 


t A, 1 00 ro an"Tnfant in Hentre Mn 
har 2 bovis e os nite 


tothe ee 5 MW ax N che = 0 


: 112 Fe be gent, 'or a polſibin e 


200d. An 
1705 0 65 ball de Born is zl be; and 
d. 'notwichſtan if 
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3 and e 5 


that though the Deviſe was of 


Deuiſes and Legacies, 
2225 ere if this Deyiſe 
| be <5 1 of 9 Devil, 


— 25 a His ae The 


101 05 


1155 ih- 


out Iſſue, for PALF —— 


and it,ſhall not Bu ain 
ng ry alan e for 
, IN. ape ie to ta 


Th her ; 
ke 5 1 
Eſtate: As. to the F ourth 5 15 | . 
Executoty Deviſe, they all agreed; 
ſhall not be barred by, Fer Ol 
mon Law, according to Pell and Browe!s 
2 Cro. d Fortiori, in this: Cale. a C 
the Recovery is o Bar wichaus Cuftom, and n 
Cuſtom is found to bar Eſtates hy mmon 
Recovery; but the Court being divided in the 
principsl Point, no Judgment — 2 75 but 
the Cauſe was agreed to be. ned in the 
Exchequar,Chamber: Levis Ro. I part 135. 
Snow v v. Cutler: 
* — 7 wal Tt Verdi | Rohers Keep 

pains atled.pa! of it u 
Daughter for Life, and an by Will, hs 
viſed the Houſe to his Wife for one year after 
his Death, and then deviſed all his not 
ſetled or deviſed to Tbomas Keep, To hold to him 
and his Heirs after As. year after his Death, 
and after the Death of his Daughter fed. ac F. 


dhe year after his Death was expir 
Daughter is yet in Life, and 17 brought L 


Ejectment for the Houſe, and if it did ye du- 
ring the Life of the Daughter was . den jon. 
Argued at the Bar only; tar it. was admitted 
not deviſed 


a0 ſetled, and not of * Eſtate not deviſed or 


letled, 


= 3 


1 i and ang 


ſled, yet the Reverfion would paſs by the 


Deviſe of 'the Land,” although that the Land 
was the ſame ſetled and deviſed before, and 


ſhould" take the refidue of the Eſtate” in the 


Lands; and ir was reſolved, That the Eſtate 
of the Houſe paſſed immedmtely after the year 
after kis Death was expired, and (ſhould not 
ſtay till both parts of the Copulative was ended, 
That is to ſay till after the year, and after the 
Death of the Daughter, but ſhould take diſtri. 
butively ; s ſcil. That the Houſe ſhould paſs im. 


mediately after the year expired, and the Re. 


ſidus after the Death of che Daughter and Gi. 


bert. "Vide Witties Caſe, 1 Cro. 655. 2 Gro. 199, 


'Co."5 Rep. Wyndbam's Caſe were hoch, Lenin 


R. 1 177 212. Coke v. Gerrard. 

It was moved to have Writings Burde in 
by the Defendant” to have a Special Verdict at 
the Aſſizes drawn up, ere the Caſe would 
be, That a Man deviſed his Lands to his Exe. 
cutors to be ſold for payment of his Debts, and 
the Lands being "ſold, if the Money in their 
Hands muſt be Aﬀets at Common Law to charge 
them in Debt: The Writings were Ruled to 


be hroughe in and  Twiſden Juſtice ſaid, 


That he had ungen it to be adjudged that 


they were Aſſets at Common Law without go. 
ing to Chancery: - ep I yer 5 Detbiek 


by 5. Caravan. 


Upon besten that bripbes Nestes ſi 


Cambridge for the maintenance of à Scholar 


| , there, and in the Will was this Clauſe; That 


it any by Cavil ſhall hinder this Deviſe, or that 


the famecannot go tothe College by reaſon of 


the Statute of Mortmain, then I deviſe them 


fe | 


ſed of Lands deviſed them to Trinity-College in 


5 ee er ere 


5s a4 eee 
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to-Robert Newman and his Heirs, and under this 
pretence, That by the Stature of Mortmain the 
College could not have them. Robert Newman 
entred, and held the Poſſeſſion of Lands, where- 
upon the Attorney General brought this Infor- 
mation for to have the Land eſtabliſhed with 
the College. And all that appearing upon the 
Bill and Anſwer, and it beng a Charity, it 
was held by the Lord Keeper Bridgeman, That 
it ought to be eſtabliſhed with the College by 
vertue of the Statute of 43 Elix. notwithſtanding 
the Statute of Mortmain, and notwithſtanding 
the Clauſe in the Will, and fo it was decreed. 
And the Lord Keeper faid; That it did not 
differ from Llds Caſe. Hob 136. Levinx 
Rep. 1 part 264. Dominus Rex werſ. Newman in 
Cantellaria, . Nn OT . 
A Man deviſed Lands to his Wife for her 
Life, and that aſter her Death the Reverſion 
ſnould be fold, and the Money diſtributed be- 
tween the Heir and three Nephews; the Heir 
refuſed to ſell or to joyn with the Wife in the 
ſame. And upon a Bill exhibited in Chancery 
againſt him to compel him to joyn in the ſame, 
the Bill was diſmiſſed by the Lord Keeper 
Bridgman, who held the W ill void as to the Sale 
of the Reverſion, it not being ſaid who ſnould 
ell; but, in the Houſe of Peers, they, upon 
Advice with the judges, reverſed the Diſmigion, 
and decreed that the Heirs ſhould ſell; for 
when no Perſon is appointed to ſell, it ſnall be 
intended that he ſhall ſell who hath the Eſtate, 
that is the Heir, Vide 5 H. J. 11 B. per Hide, 
Fenwick C Finneux. A Deviſe that Lands ſhall 
be fold, and not ſaid by whom, ſnhall be "fold 
by the Executors. The like Intent when they 
eri | | arg 


— 


z Denen end Legacies. | 
re to be ſold upon payment of .Debts. L. 
n 1 gt 304. Pits v, Pelbam. 

Ala Ejectment and Special Verdict the Earl of 


Neupert being ſeiſed, and having three Som 
living and two Daughters, one which Daugh. 


* 


of 
ers had Iſſue, the Wife of the Defendant devi. 
ſed che Meſſuage called Newpor: Houle to the 
Wife of the Detendant in Tail: Provided, That 
if ſhe marry without the Aſſent of the Earl of 
Meanchefter and others, or dyed without Iſſue, 
then io che Leſſor of the Plaintiff being then 

and yet an Infant, ſhe having no notice of the 
Condition, and being of the Age of Fourteen 

years married without the Aſſent of the Earl of 
of Manc heſter, &. with the Defendont Hy 

Asie entred, and the Leſſor brought the Ejed- 
ment, and the Caſe was argued by Councgl, 
. Whether this was a Condition, or a Condi. 
tional Limitation; (for if it be a Condition the 
Naintiff is not Heir, and ſo hath no Right oi 
Entry, otherwiſe it is if it be a Limitation 
2. He it the one or the other, yet notice of it 
ought to have been given to the Deviſee before 
de E ſtate ſhall he determined. 3. If notice be 
neceſſary: If the Inſaney of the one Party or 
the other; for as, well the Leſſor as the Devikee, 
Wife of the Defendant, were ſo, if that Jhould 
Alter the Caſe. And afterwards all the Juſtices 
agreed, and gave Judgment for the Plaintiff: 
1. That the Froviſo did not make a Condition, 
but 2 Condinianal Limication z and it would 
not be a reaſonable Conſtruxtion of the Intent 
of the Deviſor, that if, the Feme of the Deſen- 

ddant make a breach that it ſhould fotfeit the 
Hlate of the Leſſor in Remainder, but age 
HPetermination of her qwn Eſtate, and for t 
27 5 | many 


Limitation; for the Heir miglit enter upon 


= r Foyt ing a Common Reco- 
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many Caſes were cited. 2. The Infancy in this 
Caſe is not material; for the Tafant tnok here 
by Purchaſe, and not to have Age, andl it is a 
Conditional Limitation in Fat, and Infants 
are Hot * againſt Condicions em Fruit. 
es Lit. „ 3. No Notice to eg en af 

ion; Yor 


want of Notice ſhall not 
gane in 'this:Cale as i did in Corber's Caſe, 
Co. . becauſe the Deviſe here is to a Stran- 
ger und not to the Heir, and the Deriſee might 
as well tale notice of the Condition as of the 
Eſtate deviſed to her. Otherwiſe it is where 
the Deviſe is to the Heir upon ſuch conditional 


his 
General Title as Heir, without notice of the 


Will or Condition. Here the Defendanc had 
no Title, unleſs by che Will, and yet entered; 
and this difference was taken and agreed wh ere. 
a Deviſe is to one u tion, and another 
56 _—_— he is mote priby, he that s 
more privy ſhall-give notice ro dhe other, but 
_ 2 are equally privy and equally con- 
„ we 5 tragic Leſſor and Defendant 
note of chem, is obliged to give notice. 2 C.. 
N. Eaſe, &c. Levine, Rep, en Ar. Wal 
Has v. Fry. 1 SOLD IVY: S411 18 
Deviſe to one for Life aſter this Death to is 
ite, (ricky power to make a Joynture, is an 
Ellate Tail; and Tenant in Tail; wich Power 


ir deſtroyeth the Power, "Livin Ry. 
77 5 55. King v. Melin. 0 
B. ſed? in Fee of Tenant fight Lands in 
Weſtmorland made his Will in theſ®Words, Id. 
wiſe to my Coſen W. B. all my Tenant right Eſtate 


4 * ce. By this Bei the bee _ 
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and not only the Tenant right Land for Life, 
Levins Rep.'2 part 91. Wilſon v. Robinſon. | 


A Man deviſed Lands to his Wife that ſhe 
ſhould diſpoſe of it to which of his Infants ſhe 
pleaſed : Upon the ſirſt Argument Vaug ban 
Chief Juſtice, and Ain held, That ſhe might 
diſpoſe it in Fee; Hb, Windbem and Elis the 
contrary; but ĩt was adjorned ulterius ar | 
Leving 2 part 104. Sir Rich, Saltonſf alls Caſe. 
Ejectment and Special Verdict. Remnant ſei- 
ſed of Lands in Fee having three Daughters, 
Suſan, Anne and Elizabeth, deviſed to his Wife 
all his Lands till his Heir mould come to 21, 
paying to his Heir Ten Pounds per Aun. and 
and to his other Children zo 5. a- piece. em he 
gave to Anne and Elizabeth 140 J. a- iece, and 
if Suſam his Heir dyed without Heirs before 21, 
ſio that the Land came to Anne, then Anne to 
| pa to Elxabeth the Portion ſhe herſelf ſhould 
have had; and if any of the younger Daugh- 
ters dyed wichout Heir before 21, her Portion 
to be divided between bis Heir and her other 
Daughter. Per Cur upon Argument, it was 2 
Deviſe of Inheritance to Saſan, and ſhe ſhall 
have the whole excluſive of her Siſters by theſe 
words in the Will, calling her his Heir, and 
often in the Will mentioning his Heir in the 
Singular Number. But by the words, If Suſan 
- bis Heir dye without Heir before 21, ſo that 
the Land fall upon Aune, then Arne do pay to 
Ex abeth the Portion which ſhe herſelf ſhould 
have had, is no more than an Eſtate Tail, and 
Ji u Goler, N 
„5 Ag 10 ge ran J an E 3. f 
one en e wild © 1 A 
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A Deviſe of Lands to a Man during his Exile, 
he having relinquiſhed his Country upon diſ- 


pleaſure of the States againſt him, but not Ba- 
niſhed, was good till he Return. Levinz Rep. 
2 part 191. Paget v. Voſciue. 
08 Zeectment a Man having three Sons 4. 
and C. deviſed a part to each Son without 
Linkcation of any Eſtate, and if any of them 
dyed his part to remain to the others; one 
dyed, and if his part ſhould remain was the 
Queſtion: The Reverſion deſcending upon the 
Eldeſt it deſtroyed the r remainder 
to. the others, but ſhall be good by Execu- 
. Deviſe. Leuins 2 part 3 Forteſcus oy 
-A bot, i 
A Man ſeiſed in Fee deviſed oa meer cd 
his Heirs after the Death of the Deviſor, and his 
Wife, he dyeth, and if the Stranger ſhould take 
preſently or not, till aſter the Death of the Wife, 
and that ſhe ſhall have ic for her Life by Impli. 
cation was the Queſtion ; and adjudged, That 
the Stranger. ſhould not have it till after the 
'Death of the Feme as well as of the Baron, and 
that the Heir ſhould take it in the mean time. 
Leuinx Rep. 2 part 207. Smartle v. Scbolar. 
A Deviſe to the Heirs of Robert Durdant yet 
living, who then had a Son named George, is 
a good Deviſe to George, and that the Remaig- 
der was veſted and executed in George, and not 
contingent and deſtroyed by Fine by Higdon 
the Truſtes in the Life of Robert. Levinx 2 rr 
232. James v. Riebardſon. | 


A Man ſeiſed in Fee of Lan: to the value af N 


86% per Ann. deviſed Legacies to ſeveral Per- 
ſons ro-be paid out of it to the value of 120 J. 
11 a year after his Death, and after ou 
* & 


* WI : N / | 
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fc ehe ſume Land without Limitation of any 


et The Se enjoyed ant 3 ye 
claimed. The Devies enjoyed Land 3 years, 
and paid 30 J. of Legacies; and after his Den 
the Executor ſecured the Reſidue, the Heir of 
the Deviſor entered and 8 an Ejectment. 
By rhree of the Juſtices it is Fee but not Con: 
 Glonal, But in ruſt for to pay, and adjudged 
for the Defendant. Levine, Rep. 2 part 246, 
Freake ov, Lee. r 5 N 3 oy - : Tb 
By the Conveyances of Deviſe and Fine to 
Uſes a Rent may be divided without the Aſſent 
or Attornment of the Party, becauſe his Aſſent 
or Attornment is not requiſite for the perfe- 
Qion of theſe Conveyances. Levinz 2 pan 
140. Colborn v. Wright. OO 
The Caſe of Ejetment'andiong 
dict and Devaſa vi, alledged by an Executor 
and denied by him was ſuch ; A Man poſſeſſed 
of a long Term for years of the Mannor ol 
Mole, deviſed it to his Son Jobn, and if Fobs 
dyed unmarried and without Iſſue, all to go to 
his Daughters and their Executors; and if 
Fobn be married, and have no Iſſue living to 
enjoy it, then after the Death of Fobr's Wite to 
the Daughters; 2 dyed without Iſſue, and 
made his Siſters his Executors, and if the Sons 
_ ſhould have the Eſtate by the Deviſe of their 
Father, they had not committed Waſte ; but 
if they took as Executors to their Brother, for 
whoſe Debt they are ſued they had committed 
Waſte ; and upon Argument and Conſidera- 
tion it was adjudged, That the Remainder of 
the Term to the Daughters by the Deviſe of the 
Father was void, being a Remainder to them 
upon the Death of their Brother without * 
12 ; a a an 


Special Ver. 


„ r 
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and therefore they took it as Executors of the 
Brother ; for it is not as the Council: of the 
Daughters would have it, ſeil. To be taken 
without Iſſue living at his Death, and fo the 
Contingent to happen within the compaſs of 4 
Life ; and yet if it was fo, the Court held it 
to be void, according to Child and Baily*s Caſe, 
2 Cro. for aſthough that it had prevailed in the 
Caſe of the Deviſe of an Inhe a5 in 
pel and Bruins Cafe, n not 
any time prevailed in the Cale of a Term, 
the Court would not extend a Deviſe of Chat- 
tels to make Perpetuities further than it had 
0 Levinz 3 part 22. Gibbons v. S. 

ers. | | 


E 


jectment and Special Verdict, upon which 
the Cafe was; Willﬀem Day ſeiſed in Fee, devi- 
ſed the Land to William Turner for his Life and 
his Heirs, and for want of Heirs of him to 
George Turner in the fame manner, and for 
want of Heirs of him ro William Flim and his 
Heirs for ever. William and George Turner are 
dead without Hue, William Flint is dead, and 
the Leſfor is his Heir; and per tout le Court 
judgment was given for the Plaingiff: For Wil- 
liam and George Turner had but Eltares Tail, the 
Remainder in Fee to Flint; for the words, Fur 
want of Heirs of bim are for default of Heirs of 
his Body, according to Beresford's Cafe, Co. 7. 
Alſo it is found in the Verdict, That Milliam 
Flint was the next Coſin and Heir to Wilkam 
and George Turner, although it be not ſo ex- 
preſſed in the Will, Which proves the Intent 
to be Heir of the Body ; for they might not 
dye without Heirs living of William Flint, or 
ſome of his Heirs. Wherefore Heirs of = 

4 Body 
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Body are neceſſarily to be intended, 2 Cry, 
th. Herring. Levinz, 3 part 70. Parker 3, 

eier e bean enn. 
In Eje&ment upon now Cul. and Special Ver. 
dict, Tenant made his Will and deviſed the 
Land, and aſter the Bargain and Sale inrolled, 
conveyed the Land to one Tenant to the Pre. 
cape A ainft whom a common Recovery is had 
with Voucher of the Tenant in Tail to the uk 
of himſelf in Fee; and if by this Recovery the 
Will was made good, and that the Deviſee ſhal 
have the Land by the Deviſe by vertue of i; 
or that it ſhall revoke the Will, was the Que. 
ſtion. And by Pemberton Chief Juſtice , and 
tout le Court, it was adjudged upon Argumen 
a Revacation; for by the Bargain and Sale, 
and che Recovery, all the Eſtate is altered after 

the Will. Levinz 3 part 108, Lifter v. Lifter. 
Ne Ejectment upon Demiſe of Benjamin Cutter 


* 


Verdia his Wife, and upon Nen C#/, Special 
a 


Verdict found, That Jobs Church was ſeiſed in 
Fee, and by his Wife abel had Iſſue four Sons, 
Humphrey, Robert, Anthony and Fobn, and de- 
viſed all to his Wife for Life, if ſhe de not 
marry; but if ſhe do marry, that Hampbroy 
preſently aſter her deceaſe Enter, Have, lol 
and Enjoy, all the Lands to him and the Heirs 
Male of his Body, the Remainder to Robert and 
the Heirs Male of his Body, the Remainder in 
like manner to Anthony and Jobn, with divers 
Remainders over; and they derived the Title 
from Humpbrey to the Grandſon, and from him 
to the Wife of the Leſſor, Filiam unicam ſuan. 


And the Title of the Detendanc as Heir Male 


ol the Body of Robert the Second Son; and 
alter Argument it was reſolyxed, That the 
. e ee pere 


GA me mewn. „ . r e 
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verdict is imperſect as to the Plaintiff; far al- 
though that the Grandſon of Huwphrey bad 


not any other Daughter he might have à Son, 


according to Gimlt and Sends's Caſe, 1 Cre. 
upon which by conſent the Verdict was amen- 
ded, and made unicam Filiam &. Hered. ſuam. 
And then the Queſtion was, If any Entail was 
made by the Will, ſoraſmuch as Jabel the Wife 
did not marry; and if no Entail was made, 
than the Wife of the Leſſor had the Title as 
Heir General: But it was upon Argument re- 
ſolved, That notwithſtanding the Lands were 
Entailed by the Will, for by all the Scope of 
the Bill it appeared that there was an Entail 
intended by the Deviſar with divers Remain- 
ders, and after that this Intent ſhall be defea- 
ted the Words ſhall be taken thus; /cil, If ſhe 
marry, Humphrey to enter preſently; and if 
ſhe do not marry, then brey ſhall have, 
hold and enjoy them to the Heirs Male of his 
Body, with the Remainders over. Upon which 
Judgment was given for the Defendant, Le- 
wins, 3 part 125. Luxfard. v. Cbecke. 
Eje&ment and upon Tryal before Charlton 
Juſtice for the Poverty of the Parties, and to 
prevent the Charge of a Special Verdict the 
Caſe was put to have the Opinion of the Court, 
and ir was ſuceh: A Man ſeiſed of Lands on 
the part of the Mother deviſed them to his 
Executors far payment of his Debt for Six- 
teen years, and after to One who. was his 
Heir on the Mothers ſide ; and it he ſhould 
take them by Deſcent or Purchaſe by the Will 
was the Queſtion: And Charlton before that 
the Caſe was put ound, that he ſhould _ 


— 
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| by Purchaſe, being the better for him; for 
then the Heir on the part of the Father might 
| come to inherit by him before the Heir on the 
{0 part of the Mother, and fo both Heirs inhe. 
FX | ritable ; and fo it was argued at the Bar by the 
Council on that part: But on the other part i 
was argued, and fo refolved, by the three ju. 
ſtices Pemberton, Myndbam and Leviax, That 
the Deviſe was void, and he fhould take by 
+ Deſcent; and it is no more than if the De 
viſor had made a Leaſe for Sixteen years, and 
then deviſed the Reverſion to his Heir; and 
the Deſcent from him to the Heir on the par 
of the Father or Mother is but a conſequent 
depending upon the nature of the Eſtate. And 
it is not like to the Caſe where a Man having 
two Daughters deviſed the Lands to them and 
their Heirs; for that the Quality of the Eſtate 
is altered in themſelves, and they are thereby 
Toynt-Tenants, and Survivor ſhall be berween 
them, which had not been if the Lands had 
deſcended ro them as Coparceners. And 
Judgment was given according to the Opi- 
nion of the three Judges. Levinx 3 part 127, 
Hedper v. Rowe. | e 
3 Ejectment upon Demiſe of Dorothy Hewh, 
| Heir of Chriſtopher Hewly, who being ſeiſed of 
the Lands in Queſtion in Fee made his Will 
in theſe Words, I Deviſe to my Wife (now the 
Wife of the Defendant) 600 1. to be paid 15 
William Weddal, and z in full payment for the 
Lands I purchaſed of him, (being the Lands in 
_ . Queſtion) and already ſtated in part of @ Fon. 
ture to my ſaid Wife during ber Life, being of 

. the valut of 67 l. per Ann. That of Wilton, 


Vork 


York a Malton, the Lands there amount to 
63 1. der Ann. in all 130 l. per Ann. being alſo 
fated on my Wife in fall of ber Foynture. The 
Lands in Wiggenton (being the Lands in Que- 
ſtion) were not ſetled upon the Wife, and if 
they ſhould paſs by the Will to her for Life 
was the Queſtion: Fad reſolved by Pollexfen © 
Chief Juſtice, Rooksby and YVentrs Juſtices, That 
they paſs not by the Will. Here are no words 
of Deviſe to paſs them, nor no Intent that ſhe 
ſhould have them by the Will, but a Miſtake 

that he had ſetled them before; and there- 
fore they did not paſs by Implication, as in 
the Caſe of H. 7. where a Man deviſed Lands 
to his Heir after the Death of his Wife, the 
Wife ſhould have them in the mean time; 
for the Lands are deviſed and to the Heir, 
but not till after the Death of his Wife; and 
becauſe that the Heir is not to have them 
nll after. the Death of the Wife, the Wife 
ſhould hare them in the mean time by Im- 

plication: But here the Lands are nor deviſed 
at all, but he declares, That they are already 
ſetled upon the Wife, in which he is miſtaken, 
and it fhail not turn to a Deviſe to the Wife 
by Implication, But "Howe! Juſtice contra 
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here it appeareth an Intent that the Wife ſhall. 


have them; and although that he be miſta- 
ken in the way, that ſhe ſhould take them by 
the Settlement, ſhe ſhall take them by ſuch 
way as ſhe may; ſc. by the Will rather 
than his Intent ſhall be fruſtrated : But by. 
the Opinion of the other three Juſtices Judg- 
ment was given for the Plaintiff, Lens 
4 part 159. Wright v. Nyvel. 3 
5 P> Phere 


— 


Where the Plaintiff ſaick, That he was poſ- 
ſeſſed by virtue of the Will of the Term for 


1000 years,, where the Deviſe js to him for 


Life only, the Remainder to his Son, and 
the Heirs Male of his Body, it is good per 
Car. For the Remainder to his Son is but 
contingent if any Remainder of the Term 


ſhall be; for every Eſtate for Life is, in ſup 


poſition. of Law, of greater continuance than 
any Eſtate for years ; and therefore the 
whole Term is in the Father during his 

e., Lee 3 pet ab. Niue a 


In Ejectment tryed at Kent Aſſizes upon the 
Evidence the Caſe was ſuch before; Treby Chief 
Juſtice, and was agreed to be made à Caſe by 

the Opinion of the Court. Alen by bis Wil 
deviſed the Lands in Queſtion. in theſę words; 
TI Give. and Bequeath to my Sons Richard and 
Robert, and their Heirs for ever, and. the longer 
Liver of them, to be equally divided between. them 
after my Wifes Death, All that my Meſſuage, &c. 
The Wife dyed, and Robert deviſed his part 


to the Leſſor and dyed, and the ſole Queſtion J 
was, If Richard and Robert were Joynt-Tenants 


or Tenants in Common of the Inheritance; 


and, after divers Arguments, it was adjudged 


by Treby, Nevil and Roottby, to be a Tenancy 
in Common, Powe! being of a contrary Opi- 
nion Levin 3 part 373. Blifſet v. Cranwel 405 


OA aljos., en ; 1 1 
A Deviſe to A. for Life, and if he have Iſſis 


Male to the Iſſue Male and his Heirs; and in 
caſe 4. dye without Iſſue to B. and his Hes 


on. 
+ 


fad ime. Wl” ns oe 


viſed a 
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hatt . Eſtate for Life only. Levis 


art 432. Lodding ton v. Rime. 
155 ok the Land alter his Debts paid, 'be 


afterwards contracts other Debt, the Land 


902 revert upon payment of the firſt Debes. 
Levine, 3 part 433. Loddington v. ine. 
A Man made Two Executors, of whom 
(ogg his Executor and dyed, and afterwa 
e ſurviving Executor dyed inteſtate * A TA 
aree ſued the. Executor of the Executor, who 
t dyed, in the Eccleſiaſtical Court for his 
Legacy, who pleaded this matter; which Plea 


they refuſed, upon which he prayed a Prohi- 


bition, and it was deny'd, for the matter is 
Teſtamentary , and perhaps the Executor of 


the E Executor hath all the Goods in his hands, 


and is Executor of his own wrong. And no 
other in the Caſe to be ſued for Recovery of 
the Legacy ; and although that the Survivor 
ſhall have. all by our Law, it is not fo per- 
haps in theirs ; and the matter belonged to 


their Law, and if they proceed Ill he onghe 


to Appeal, but they ſhall not be prohibited by 


this Court, and the Prohibition was deny'd. 


Levinx 1 part 164. Guillan v. Gill. 
" Aſſump/it and pt lared, That one J. S. de- 
Ne to the Plaintiff, and made the 
Defendant Executor, and the Plaintiff inten- 


ding to ſue him for it; he, in conſideration 
of l ace, promiſed the Plaintiff to pa 


him ; the Defendant pleaded ſeveral Bonds 


and, Judgments, and that he had not Aſſets 


ultra. Whereupon the Plaintiff demutred, and 


ka Judgment without ich for the 
ts is not material, 7 he had any or none, 


being 


- —— - - —- — - — — = 
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| being charged upon his own Promiſe in con- 
| | fideration of forbearance, and forbearance of 
Suit for a Legacy is ſufficient conſideration. 

| Levinz, 2 part 3. Davis v. Reqwer. 

A Man deviſed Goods to A. and B. the Exe- 
cutor aſſented to the Legacy, and then 4. 
dyed; the Executor of 4. hed i in the Eccle- 
fiaſtical Court for the part of 4. for by the 
Eccleſiaſtical Law there is no Survivor in ſuch 

Caſe. B. ſued for a Prohibition and declared, 
and upon Demurrer and Argument, and ad. 
judged , That the Prohibition ſhould ſtand ; 
tor by the Aſſent of-the Executor the Intereſt 
is veſted and become a Chattel, and govern- 
able by the Common Law, Levin 2 part 209, 
Pubard v. Stukel 

The Spital © Coutt have the Proband of 
Wills, but a Feme Covert cannot make a 
Wil; if the diſpoſeth of any thing by her 

Husband's Conſent, the Property of what ſhe 
SE diſpoſerh paſſeth from him to her Legarec, 
and it is the Gift of the Husband : If the G 
-were given into anothers hands in Truft for 
the Wife, ſtill her Will is but a Perlen 
f che Truſt, and not a Will properly focal- 
led. Bur of things in Action, and things that 
4 Feme Covert hath as Executrix, ſhe may 
"make a Will by her Husband's Conſent: And 
duch a_Will being properly a Will in Law, 
'cught to be proved in the Spiritual Court. 
Med. Rep. 2 12. Anonym. 

In an Action upon the Cale the Plaintiff 
dec ares, That upon communication of a Mar- 
riage to be hag between the Inte ſtate's Daugh- 
A and the Defendant's Son, it was s agreed, 


1 
| 3 tha 
| *\.> F 
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not make out that Clauſe. Whereupon the 
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that: the Inteſtate.. ſhould give the Son 50 /. 
wich his Daughter, and that if the Daughter 
ſurvived the Son, the Defendant ſhould pay 
her 1001. after his Death, and mutual Pro- 
miſes were made between the Inteſtate and 
Defendant to perform the Agreement; and 
ſhews that the Marriage was had, and chat 
the Inteſtate paid the 50 J. and dyed, and that 
the Son dyed, and afligns breach in the De- 
fendant's Non-· payment in retardat Adminiſtrat 
&c..and upon Non Aſſumpſit it was found for 
the Plaintiff. Select Caſes. 1 Anne Bafichd Ad- 
miniſtratrix v. Collard. e ee 
In an Ejedt firme upon a Tryal at the Bar 
the Evidence was, Thar one Warner by his 
Will.ia Writing deviſed the. Lands in Queſtion 
to Henry Etberingbam, and the Heirs Males of 
his Body, and bailed the Writing to a certain 


Perſon to keep, and four. years after dyed; 


and about a Fortnight after his Death this 
Writing was found gnawn all to Pieces with 
Rats; yet he, with the help of the Pieces, 
and of his Memory and other Witneſſes, cau- 
{ed it to be proved in the Eccleſiaſtical Court; 
and the Court demanded of the Witneſſes, 
Whether a Stranger, that knew not the Con- 
tents of the Will before, by joyning of the 
Pieces together, could tell that the Deviſe of 
the Lands. in Queſtion was to Etheringham, 
and the Heirs Males of his Body ; for they did 
agree, That if this Clauſe could be made out. 
though by joyning of the Pieces, it were a good 
Will. But che Witneſſes ſaid, A Stranger could 


Court directed the Jury, That if they found 


* 


7 
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minittration ue Bonus not, &. of Mary Shore 
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chat the WIn was gnawh before the Death of 
the Derſſot, then was for the Plaimiff; if 
after, for the Defendant. Sefer Coſts, 2 Erber. 
bam d., Ethiringham. oo 
In Eje#" frm upon à Special Verdict the 
_ Cafe was, That one being ſeiſed of the Man- 
nor of B. 4nd. other Lands in Semerſerſhire, by 
his Will in. Writing deviſed the Mannor to 4. 
for Six years, and part of the other Lands to 
Bn Yor and Hel Gomes in ne Clauſe, 


— 
* 


And the reſt of all my Landi in Sometſetſhire, 


or elſewbere, I give to m Brother, and rhe Heir. 
of his Body. And the Queſtion wa-, Whether 
the Reverſion. of the Mamor paſſed or no; 
for it was ſaid, That the word Reft, did ex- 
tend only to ſach Lands as were not deviſed 
before; but it was adjudged for the Defe: 

dant, that che Reverſion of the Manner a4 
fed by the Deviſe. Select Caſes 28. Wheeler v. 
© Before Jone, and Dolb in, Juſtices of the King's 
Bench, and others, Commillioners delegate, 
the Caſe was, Mary Shore, made her Teſta- 
ment, and of it named Elix. Wheeler her Exe- 
| cutrix, And gave the refidue of her Goods to 
the diſpoſal of her Fxechtrix , and Sir Fobu 
Shore her Brother, and dyed. Dame N Rebler 
not Having proved the Teſtament made her 
own Teſtament, and of it made Eliz. Tayl:r 
Executrix; after the Do of Dame 7beeler 
Adminiſtration of the Goods of Mary Shure cum 


Teft amenro Anne ko was committed to %. 


Shore, who by fis Teſtament made his Wife 
his Executrix, ànd dyed, and afterwards Ad- 


Was 


as. -4 n n 1 


| wis'commitred to the La 
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Shore, Wife and 


= 


Executrix of Sit Foby, and 
having prayed Admmiſtrarion to be granted 
ro her, it_beigg deny'd, the appealed” to the 
Detegares ; and at | it was agreed, That 
the Bequeſt bf the Refidae by the Words xfore- 
faid, was a Bequeſt of the Tneereft, and nut an 
Aothoricy only. Secondly, That this Iatereſt 
was nor'a Moiety of che Refidne, nor did grow 


by Survivorfhiip to Sir Jabn Shore in the Caſe 
of a Lepaty as it ſhovld in a Gift of Goods at 


the Common Law. "Thirdly, ie was refolre 
That though Adminiſtration might be gran 
to the Appellant aud Appellee togecher, yer 
chere was no cauſe of Appeal, and the Grant 
by the jade of the Adminifttarion was con- 
firmed, and the Appellant condemned in 18 U. 
Coſts. Sir Thomas Tones 161. Eb Tayler 
5 werſ. Dame Shore devant Commiſſioners 
r 
| Kon in che Peber & Detiner was briifight 
for Rent, although the Plaindf. entitled Hin 
fetf (as Execator) to the Reverſion of the Term 
eo which che Rent was incident. Si, Thomas 
Jene 169. Trattle verſe Kg. 
In a Will, if there be a Condition, and after 
that x Limitation, the Condition mutt be li. 
mitted accordingly,  Cattbrap 3. Davie, v6. 


Kemp. S 8 8 „ IS 
; 4 deviſed to two Sohs and theit Heirs, 
one dyes in the Life of the Deviſor. The De- 
viſor dyes without new, Publication, the Sut vi- 
vor ſhall. have all: If both had dyed, then 
the Heirs could not hate taken. Caltbrop 3, 4,5. 
Dow oe Kemp. OH 
we One 


fad ER. Tyler, 


|. 
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One makes A. and B. his Executors, and 
Wills, That A. and B. ſhall have and hold the 
Iſſues and Profits of his Lands, until his Heir 
- ſhall attain his Age of 21 years, to the intent 
that the Executors with the Profits of this ſhall 
pay his Debts, and for the Education of his 
Children; adjudged, That it was an Intereſt 
in the Executors: Had it been only that he 
ſhould have the over-fight and doing 0. all his 
Lands and movable Goods, then it had been 


otherwiſe; as in Tely, 5.73. Carpenter werſ. Col. 


lins. ; So in Dyer fe. 2 6. pl. 17. the diſpoſing, 
ſetting, letting an ordering of his Lands for 
the Government, and ordering of his Children, 
Its no Intereſt to fell the Land. Vid. Cro. El. 
7.678. Pigget and Garniſh, Caltbrop 26. Court. 
. wer /. Hayman. 


A Rent is deviſed to one 0 de Novo) and to 
the Heirs Males: of his Body, and for default 
of ſuch Iſſue to another, and the Heirs Males 
of his Body; and for default of ſuch Iſſue to 
another, and the Heirs Males of his Body; 
the firſt 4 0 e no Heirs Males fen 


dy 2. common ny,  Calthrop 53. 12 70 

Farnaly. 
Cuſtom. of having an Herriet, whether the 

| Decealed had Goods or not, a Nen om. 

_ Calthrop Ne. Smith TI enten. 
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. Deviles and Legacies. 213 
Willliam Bezar the Teſtator had four Sons, 
fobn , Robert, William and Matthew, and devi- 
the Lands in Queſtion to Fob» for Life, 
under the Conditions and Limitations in his 
Will, and after his Deceale to the uſe of the 
Heirs of his Body. This, though it be_limit- 
ted to him for Life, is nevertheleſ5 an Eſtate 
Tail to him, as well in a Will as any other 
Conveyance. The Eſtates cannot ſtand toge- 
ther, but the Eſtate for Life is ſwallowed up 
in the Tail ; and the ſame Rule holds where 
an Eſtate of Freehold is limitted to a Man for 
Life, the Remainder to the Heirs of his Body, 
it is an Eſtate Tail in a Deviſe as well as in 
Deed. Calthrop 171. Rundale verſus Eeley, and. 
r 
A Man deviſeth Blackacre to A. in Fee, and 
after by the ſame Will deviſeth a third part to 
B. for Life, or in Tail; this laſt Deviſe to B. 
doth not make void all to A. but B. ſhall have 
an Eſtate in Poſſeſſion, 4. in Remainder.” Cal. 
eee ee eta; 
oc 4. 7. ſeiſed of Houſe and Lands makes his 
Will, and gives it to his San Robert, upon Con- 
dition that he pay his two Siſters 5 J. per Ann. 
to each by four Quarterly Payments; che firſt 
Payment to begin at ſuch Feaſt as ſhall firſt 
happen after his and Wies deceaſe. Aſter- 
wards he gives 50 s. out of the Rents. — 
Serjeant. There is a Diverſity where the Mo- 
ney to be paid is a Sum in groß, Whether it 
is entire on the Land or not, or whether it 
be to be paid in preſents or futuro ; if fo, this 
ſhall advance the Eſtate in Fee: But if an An- 
nual Rent or Sum be to be paid out of che 
11% 4 T | {7% 5 . 3 Profits, 
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ti 2 Ellate chan! the 
N ras Kar. — i Ser) ant contra, 118 
ing genera "make 5 a Fee, paying year! N. out 
of the Pio, alters the Caſe. 1 t be given 

t one Ivy is not Heir Fi 12055 it is a 


45 oy : 1855 eie it is a Rent charge up. 
on the Tn: "Take. it upon the Reaſon of 
oy 1215 If here. ba a Polfibilicy that Re- 
155 Wa py What he pays under that com- 
how "Robert i is at his peril to pay 
10 Cee Pay ment. 8 Chief Juſtice. 
Two, Mer, 795 to be conſidered, . r. For 
behefic of "the, Davies. 2. For the be- 
70 of the Lega arees;; he did intend this Land 
| particularly to charged with the ſe Legacies, 
The Encry.. of t he, H urs is not always inten- 
55 by RN 275 85 zondition: Hut ſome- 
all bs | upon as an Executory 


, 46 A; 19 8 ng I give Land to 


5 "Condition He {ball pay 5 10 J if he 
ot, 


. Thatt > enter. This is no advantage 
Els Heir 5 8 Elli, juſtice. In 5 85 


paying {þ 17 a Fee. I it bo 
Sth 15 Y Pos or Peril, 4 a, Fee pal- 
95 Cu i hacker) Coſ 


8 go 4 of te Wil, the words, are, 
{as ah (the Lands in eſtion) 
' Wi He, 5 by natural Life, -* after | 
ro be. a 701 4% [uch of my Children as 

fc. The Queſtion i is, What Eſtate 
je ll hath? A vile to another to diſpoſe 


155 


nm 


4 as he. ſhall think fit „ or at his diſcretion, 
ig an Eſtate in Fee. "Vaughan Chief Juſtice, 
[ agree the Caſes: I know no difference be- 


** Land to be diſpoſed of by ow 
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-  - Deviſes and Legacies, &. 121 


and to be diſpoſed at his Will and Pleaſure. 


But here 1 hold the Wife hath no Eſtate in 
Fee, ſhe hath only an Eſtate for Life; but 


there is a power in her to ſpecify an Eftate 
to another: As I Covenant to demiſe Lands 


to ſuch Perſons for as many years as J. S. ſhall 


diſpoſe it to; now here is nothing by way of 


Gift, but a power of Specification; and there- 


fore the word Diſpeſe carries no Fee. This 


word Diſpoſe cannot ſignify Give; for none 
can diſpoſe of more than he hath, and there 
is an Eſtate for Lite only to the Wife. Let us 


turn the Words equivalently; I will and be. 


queath the Lands in Queſtion at my Hives diſpoſe, 
to ſuch of my Children as ſhe ſhall think fit. Now 
this way the Children do take it expreſly by 
the Gift of the Teſtator, and the Words (at 
her diſpoſe) are with relation to the Chil- 
dren, and not to the Eſtate ; and when ſhs 
hath diſpoſed of it to any Child, that Child 
ſhall have but an Eſtate for Life ; ſhe hath 


the Nomination or Specification: But my 


Brothers are againſt my Opinion. Et il dit 
ſubiraſcens, ſententiæ nu uerantur, non ponder an- 
tur. Calthrop 232. Anonymus. 
; 
And, Laſtly, having ſupplied what I have 
thought neceſſary to make a Work of this 
Nature complete, and in all its parts confor- 


mable to the preſent Time, and Laws now in 
force; future Times may produce Occaſions 


for future Additions : But, as perfect to this 
Time, I may at preſent put thereto | 
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A Dminiſtration defined Page 5, 115 
Adminiſtrator refuſing the Ordinary 

may officiate i. 
Admiaiftration tryed by Jury to 


A Perſon dying Inteſtate in a Journey, the 
Things about him give not the Archbiſhop 
Power to grant Adminiſtration there 27 

Age of an Infant to make a Will 

Action of Debt where to be had 42,4445 

Where a Man may have Action of Debt 2 
his own Executors 9 8 


Adminiſtrator hath the Office and Quality of 


an Executor 48 
No Action of Accompt againſt the n 
of a Guardian in Soccage 
Aſſets in Maine: N Executor, what 1 
Actions in Accompt where they per 15800 
Executors, where not 40,5255 
Where a Term is Allets. ann 55 
Where 


8 


2 The TABLE. TED 
pere Pran am fie 34 


Actions Perſonal, what F 
Action of Raviſhment of Ward where it lies 70 
Appraiſement of Goods not binding 74. 
Aſſets ſome Rules therein 75 
1 Fu 
pifracors Z 116 
R — wool 144 Minui Anat en it 
5 ceaſe | 118,138 
His Power r 118 


| * may diſtrein 5 Rene Arrear 


Alegre be: charged Vany cu, 
120 
; Two "Adtainitrations cannot ſtand” together 
5 111 
Adminiſtrator where liable to be ſued 125 
| Where Adminiſtratrix may became charged 
her own Act. 
| Adminiſtrator may — an Adlon 4 T 25 
or Trover before Letters of Admiaiſtration 
granted ibid. 
Adminiſtration may. be called to Accomp by 
the Ordinary }. 
From whom Appeals i in Caſes Gn, 
Matrimony and Tythes, muſt be ſusd 127 
Fs for revoking Adminiſtrations ibid. 
Appeals to the wh in Chancery, 1 35 


No admi niſtrator- to render 3 dy 12 
Perſonal Eſtate hut by Inventory unleſs &c. 
a 30 

I Adminiſtrator, not the Ordinary, muſt have 
Action of Debt ibid. 
Ad mĩniſtrator chargeable , although not named, 
708 an gation = Fans * 2 
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„ granted by Batchelor of Law 


rr 


151 
Adminiſtration may be revoked for juſt Cauſe 


to 8 Su ® whip | 


Adminiſtratiou granted, and Lands ſold, be- 
came void, it after appearing an Executor | 


was named ibid, 
' Archbiſhop ſhall grant Adminiſtration of an 


Inteſtate dying beyond Sea 136 
ibid. 


| Adminiftracor releaſing, his Adminiſtration re- 


voked the Releaſe becomes void 137 


| Adminiſtrator during the Minority of an Exe- 


- cutor where he ſhall be named Adminiſtra- 
tor, and where Executor 138 


Action in the Detinet good for the whole Ar- 


rears, although part of it were before the 
Teſtator's Death, and part aſter 145 


No Adminiſtration produced the Book of the 


Eccleſiaſtical Court good Evidence 151 


Caſes of Adminiſtrators ibid. 
The Half blood where in equal Degree with 
the Whole · blood 129,142 


The Husband may Adminiſter the Perſonal 


Eſtate of the Wife dying Inteſtate 130 
What Sea-men are to pay for Adminiſtrations 


121 


Adminiſtrator ſhall have the Term granted ta 


a Feme ſole, and not the Husband after her 


Death P ibid. 
Sale of Goods by the firſt Adminiſtrator, where 
good, where not 124 


Where the Inteſtate hath Goods in ſeveral Pe- 
culiars, the Adminiſtration doth belong to 
the Metropolitan of the Province 


ibid. 
Adminiſtration granted pendant the Caveat 


is cauſe to revoke it | 152 
Coming 


\ The TABLE 
> of the Infant to Age ſhall not impede 
990 oy Arty Ber: durante minore Ætate, to 
. Scire facias againſt the Bail 153 
Where adminiſtration granted to next of Kin, 
© where there is a Reſiduary Legatve, be re. 
- vocable or not "th 


55 A Man having Goods in the ſeveral Pest 


ot in England and Ireland, ſeveral Admini- 
©* trations ought to be granted. 134,153 
Adiiiaiſtration granted where there was a 
aud Executors void, and not made good 

by Renunciation of the Executor 155 
| Adminiſtrator paying. Debts to the Value of 


the Term brought Action of Debt for 157 
927115 


wbete Declaration by an Adminiſtrator in the 


Debet & Detinet lyeth not 2.457 
Debt due to one as Adminiſtratrix although not 
expreſly ſo ſaid © I59 


Where one of the Executorsi is an Infant the Ad- 


miniſtration ſhall be granted durante minore 
aa Atate to the other, who ſhall bring the 
Action ſole ; 161 
Adminiſtratrix is not charged upon a Statute, 
the Conuſee having accepted Lands upon a 
L.iberate ibid. 
No Coſts againſt an cer upon Judg- 
ment affirmed in a Writ of Error, nor Bail 


162 | 


| Adion of Debt lyeth againſt the Heir or Admi- 
| niſtrator at Election ibid. 
There ought to be ſeveral Actions for Rent Ar- 
rear in the time of the Inteſtate, and the 
Rent due aiterwards 1 in the Adminiſtrator?s 
own time 163 


It Adminiftratrix hath Aſſets to 1001, and con- 
: | leſſeth 


I 


colts ad plement. 


gf eſſech hd Judgments of 100 J. each, the 
tall becBound to pay both 
Adwiniftchrion proved by Act of the Court füt. 
f cient, without prod wing it under Seal 165 
| AJminiſtration granted per Arebidiacauum, and 
not faid Loci illins Ordinar the Declaration 
good 166 
Upon Plea of Plane Ae ret che piaintiff 
had Judgment, and brought a Scire facies up- 
on Aſſets which happened after, and upon 
| Error brought the judgment affirmed ibid. 
Ujion Scire facias and Demurrer, it appearin 
| upon the Record that the Plaintiff had 
; brought Action before Teſte of the Letters of 
Ad athifdrdritimand ſo before Cauſe of Action, 
che Court ex Officio ought to abate the 1 
J 167 
t Diſtribution Suit in Chancery lyeth for it 77 
were Adminiſtration ſhall have Action for the 
e 
- 
[ 
3 
1 


Goods taken out of the Poſlethion of the In- 
teſtate 116 
Where Adrainiſtration granted by the inferior 
| Dioceſan, where there is Bona notabilia, and 

after is granted by the Archbiſbop, or @ con- 
tra, how they ſhall operate 116,118 
Where Adminiſtrator durante minori e/£tate, if 

l he waſte Goods, ſhall be puniſhed as Execu- 


| tor of his own wrong ibid, 
2 Ik Adminiſtrator avers Adminiſtration granted 


os in London, and the Letters bear date in ano- 
. ther place, the Plaine ſhall Abate - ibid. 
* Where the Adminiſtrator ſhall not ſue Execu- 
5 tion, becauſe boderinbe his Intereſt before 
a the Recovery - 117 
Adminiſtration obtained by Colluſon void, 
and ſhall not repeal a former ibid, 
Q 2 : Admi- 


The TABLE 
Ad miniſtrator of an Executor ſhall not have 
Execution of a Judgment given for the 15 
cutor if | 
Where a Covenant (ball bind Executors or ad 
miniſtrators but not Aſſigns 
1. a Man releaſe, and afterwards take W 
ſtration, it ſhall not bar him 118 
Adminiltrator ſhall pay Debt due by Bond be- 
fore a Statute de 3 to rm Cove. 


nants 
Adminiſtrator e in Landes bound to 

pay Money due upon Contract as well 2s 
upon Obligation 1197123 

. Where Adminiftrator Ratione minoris eEtati; 
make Leaſes, recover Debts, c. ibid. 


may 
Where Ad miniſtrators, co c. ſhall have Accompt 
I20 
Difference between an Ad miniſtration that was 
once Lawful, and one never Lawful ibi. 
Where Adminiſtrator De bonis non may ſue Sent 
Flacias, and take Execution 123,124 
One Adminiſtrator may not diſcharge a Debt 
in prejudice of the others, but otherwiſe it 


zs of Executors 111 
How Adminiſtration unduly granted may be 
revoked - I2 3,124 


Where Executor proving the Will may ſu: a 
wrongful Adminiſtrator, notwithſtanding the 
Adminiſtration granted | ibid. 

Where the Ordinary may commit Adminiſtra- 
tion after the expiration of an Executorſhip 


Hos, the Ordinary ſhall appoint  Admminiſtrs 


IE . © "tors, take Bond ; their Performance, and 
order Diſtribution 130,031,132,13; 


| Where the Sale * a Term aſter Adminiſtra- 
175 tion 


* 


to Pi ee 57 85 


tion granted, the Adminiſtration being void» 
2 the Sale was likewiſe ſo 135 
How Adminiſtration of the Goods ſhall be com- 

mitted where the Executor dyeth before the 


Probate 135,140,132 | 
Execution taken out by an Adminiſtrator after 
Adminiſtration reyoked was void 137 


Where after Verdict judgment was given ſor 
the Defendant, becauſe the Plaintiff had not 
well entitled himſelf to the Action as Admi- 
niſtrator 138,148 
Where the Husband of the Wife Adminiſtra- 
trix ſhall be charged ſor a Plea, where it is 


flalſe in his own Conuſance, and where other- 


wiſe 139 
Where a Suit in the Admiralty brought by the 
Husband as Adminiſtrator to his Wife an 
Executrix, who dyed Inteſtate, was ſtay'd 
by Conſent _ ibid. 
Where Adminiſtration is granted, and a Will 
proved afterwards,though the Adminiſtration 
ceaſe, Lawful Acts done before ſhall bind, 
and where not 140 
Where the Adminiſtrator 1 the Adminiſtra- 
tion repealed ſhall be charged as Executor of 
his own wrong 141 
The Sheriffs Bailiff executes the Writ of Heri 
facias upon the Inteſtates Goods in the hands 
of the Adminiſtratrix, and good 141,142 
If Adminiſtrator bring Aion, it is good Pl:a 
to ſay the Executor made by the Will has 
Adminiſtred 143 
An Executor's Refuſal before the Ordinary after 
Adminiſtration is void ibid. 


Where the Husband was made Joynt-Admini- 


ſtrator with his Wife, Siſter of the Half. 
Qz . Blood 


' Adminiſtration granted per Carol. Regem with- 


— mar 
\ 


The TABLE 
Blood to the Inteſtaie, not good 143,144 


out ſaying Debuo modo, & c. good, hecauſe the 
King hath univerſal uriſdiction here 144 
VVhere the Ordinary hath executed his Power 
in granting Adminiſtration he cannot alter 
it, but may compel Adminiſtrator to make 
Contribution notwithſtanding any Agree- 
ment ST a Nor F | is 145 
The Plaintiff need not ſhew by whom Admini- 
ſtratien was committed to the _— 
. 1 8 | Dith I 
'The Defendant pleaded, Adminiſtration 3 
ted, and that he retained for Satisfaction of 


à Debt, this Plea not good 1614 
Adminiſtration may not be granted to a Perſon 
under the Age of 21 years 8 


Adminiſtration granted before Renunciation 
of the Executor, although he renounce after, 
„„ c DOSING. TIA» 

Where it was a De vaſtavit, and the Admini- 
ſtrator charged with the Property of the 
Goods changed by Agreement 148 

Debt againſt an Adminiſtrator or Executor up- 
on a Devaſta vit, there muſt be a judgment 
too to ground the Action 149 

The Defendants plead fully Adminiſtred, and 

before that time they had no Notice of the 
Action brought by the Plaintiff upon Bond, 
- and after that time they had no Aſſets; up- 
on a Demur Judgment for the Plaintiff 150 

Damages recovered by Executors are Aſſets 


| General Legatee dying before Probate, Admi | 
niſtration ſhall be committed to the next of 


F Other · 


Ad miniftration granted De bonis' non cum Tefta- 


_ 


to the Supplement. 


Otherwiſe it is where another Man is made 


Executor ibid. 
VVhece Lands are fold by Executors for pay- 
ment of Debts : If the Moneys are Aſſets at 
Common Law, or in Chancery only 200 
bs rttardat' Adminiſfrat where it ſhall be a 
good Plea 214215 


mento annexo, to one or two, having equal 
right to the Adminiſtration, is good, and 


all dor be repealed | La! hs what 
o-900$05-5 [12% a 


+ 
ha £ 


| Biſhops now may make there Wills, paying G 
Blind Man's Teſtament where good, ads 


not ele 
Biſhop's Executor hall. not haue Preſentation 
to a Church voided in his Life 41 
Bona Perapbernalia, what 6 1,62 
Executors ſhall find Bail i in Special Caſes 111, 
UNS x8 2 


By Bequeſt of all Goods what paſſeth 181,183 


| _— Bequeſt of all Chattels whe paſſeth, what _ 


181 
By | Bequeſt of all Houſhold - ſtuff what paſſech, 


what not a 183 
Lon 
Codicil defined | | 
How it differs from a Teftament ibid. 
Its firſt ule | 3 
May be made without VVriting ibid. 
Divers may all remain in forces bid. 


Q 4 Counter- 


The TABLE 
Countermand of a Will, made by che — 
| 3,12 
Conſent of the Eldeſt Son heretofore requiſite 
to a Will 
Cuſtom of London concerning Children 


17 
Cuſtom of Londow . Inteſtates 5 


i Cuſtom of London concerning VVidows: 16 


Cuſtom: of Landen concerning Deviſes 19 

Cuſtom of London in caſe of Contract 190, 191 

Cuſtom of 7erk to Lawſul Children 3 
Cuſtom of Wales preſerved | 

The Fee of a Copyhold limitted to the uſe * 
his Will remaineth in the Copyholder 17 

Codicil may be added to a Will by Paral 22 


A Will may be revoked by a Codicil ibid. 
The uſual Form af a Codicil 4 ibid. 


Conditional Diſpoſitions in VVills 64 
Conditions unlawful 66 
Coſts in the Caſes of Executors and Adminiſtra. 
tors 77,78, 80, 91, 162 
Caſes of Executors out of Levinz Rep. 84, e. 


Any Creditor may charge an Adminiſtrator i in 


Det 1120 
Caies of Adminiſtrators out of Loni Rep. 
151, ec. 
By Bequeſt of all his Chattels what panes 
Phat not | 21 $8 yS8 
Definition of a Laſt VVill Del 715 


Definition of a Teſtament 
Difference between a Laſt vVill and a Teſts: 
ment 324.20 vu 
| TRE of a Codicil ibid. 
: | | Defi- 
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Definition of an Executor 4 
Definition of an Adminiſtrator 5 
Definition of a Deviſe Rh ibid. 
Deviſe in what Senſe taken | ibid. 


Definition of a Gift in Conſideration of Death 6 
What words in a Deviſe make nn 8,176 
What an Eſtate for Life 9 
What an Eſtate Tail 9,174 
Deviſee cannot take a Legacy without 11 
of the Executor 
Lord Coke's Advice concerning Deviſe of Lands 
by Will 
All my Eſtate in a Will paſſeth aFes | 
Deviſe — a Poſſibility void a 
Devaſtaverunt Bona Teſftatoris, what 
Depoſitions of WVitneſſes admitted good 
withſtanding Judgment of the Pillory 
Debt, Action for it, where 42:44:45 
Land, &c. deviſed to one to diſpoſe, he gave 
the Land to one Child omitting the reſt, and 
decreed good 58 
Acceptance of a collateral Satisfaction will toe 
bare Dower ibid. 
A Citizen of London being Reſiduary Legatee, 
that Legacy ſhould be ſubject to the Cuſtom 
as the Executors own Eſtate PATEL: ff 
Degreesof Executors, what . 67 
Which Inftituted, which Subſtituted 454 
What bang amount not to a Deviſe of Lands 
to ſell 81 
laration i in a Will concerning the Govern- 
ment and Ordering of his Children, and 


their Eſtate, how conſtrued ibid. 
Divers Caſes concerning Deviſes between Exe- 
cCutors and their Rerainer | 8582 


Diſtribution Suits in Chancery lyeth for it 1 
Lands 


The T. 4 BLE 
Lands deviſed for Payment of Debes, the Per. 


f ſonal Eſtate is exempted fran 10 
Delegates, why fo called 1228 
Diſtribution to the Half. Blood equal to the 
Deviſes and Legacies 16 


Deviſee hath no Remedy by Common Law, 
but muſt have a Citation againſt the Execu- 
1 to ſhe Cauſe hy he ys n 
3 Wi 

Declaration by an Adminiſtrator i in — 
and Detinet lyeth not 157 
Deviſee of Lands may enter, and if the Hei 
hold him out he may either enter, or have 
an Ex Grave Querela nv 4 
| Dante may create an Inheritance otherwile 
than 4 Gift can, but — Rules of Law 


169 
The Star. 12O& 34 H 8. do not take away the 
Des deviſe Lands 51 4 ibid. 


A Deviſe of Lands to Executors for payment of 
- Debts, and until his Debts be paid, what In- 

\ tereſt the Executors have owl ibid. 
A FPeoffment to the uſe of a Man's: Will: doth 
veſt the uſe in a Feoffor ; but if the Feoffor 
E deviſe the Land i it ſelf, it paleth by the Will 

| 170,72 
ne 
Where Deviſee dyeth before the Deviſor the 
Deviſe is void ois tashad. 
A Deviſe cannot be * to be to the Uſe 
of another, or for a Joynture, unleſß 10 ex- 
preſſed FS” | 2 ibid. 


Tenant in Dower may deris: 


5 If Lands in City, Burraugh or Gavelkind, be 


FER in Fee ſimple, or Fee: tall, the 2 
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ſhall have Ex Grave Querels ibid. 
Goods of a Free- man cannot be deviſed 171 
In London a Man may deviſe all his Lands, but 
to his Wife only for Life ibid. 
A Free- man of London cannot deviſe all his 
Goods ibid. 


In London they may deviſe in Mortmain ibid, 


The Difference where a Man deviſeth, That 
his Executors may ſell his Lands, and where 
he deviſeth them to his Executors to be 2 

ibi 

Lands are deviſable according to Cuſtom 172 

Where a Man cannot have an Heir Female of 
his Body whilſt he hath an Heir Male, and 
therefore the Conditional Deviſe void ibid. 

A Woman cannot deviſe Lands ſhe _—_ in 
Fee to her Husband _ 73 

Where in one Will are divers Deviles the Laſt 
; (hall ſt and | ibid. 

A Leaſe deviſed to one and his Heirs Male of 
his Body, yet his Executors ſhall have it '+bid. 

A Deviſe to one for Life, and after to his next 
Heir Male, is but an Eſtate for Life ibid 


How Lands ſhall be deviſed that 1 the — 


"ſhall be Inheritable 174 
Deviſe of Lands to a Man, and his Heirs Male. 
is an Eſtate Tail hid. 


Where 2 Term for Years cannot be —_— 
4 


Where firſt Deviſce cannot bar an Executory 

Deviſe ibid. 

Such Eſtate as cannot be convey ed by Act exe- 

 Ented 1 in Life-time cannot be Heviſed by _ 
"SY 


* may be deviſed to N z Uſes, and 


how - 1 
Where 
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J where the Wife had boch Legacy and ä 


A Deviſe againſt Cuſtom void 176 
A Deviſe without Attornment good ibid. 
Upon promiſe to ſuffer Joyn-tenant to make a 
Will, the Survivor decreed to make it good 


ibid. 

A Deriſe to an Heir on Condition to fell void 
in Law, but good in Equity 176 
A Deviſe of all Eſtates, Real and Perſonal, is a 
Deriſe in Fee | ibid. 
Deviſe to two Legatess joyntly, the Intention 
prevents Survivorſhip | ibid, 
Portions deviſed out of Lands payable at days, 
which th Premiſes cannot do, amounts to & 
Deviſe to ſell ibid. 
What Perſons may deviſe, and [what Land 

may be deviſed, by Stat. ibid. 
Deviſe of the Profits till a Gi er come to bg 
what paſſeth 

By Deviſe of a Houſe the whole Term 5 
paſſeth 189 
If a Man will that his Feoffee ſhall make an 
Eftate Tail, this is a good Deviſe © 100 
; Deviſe of Lands i in one Hamlet of a Town, no- 
thing in another Hamlet of the ſame Town, 
.palleth - 191 
Where a Portion is ſecured to Children, and 
aſterwards the like Deviſe to them by Will, 
the Portion ſhall not be double, unleſs plainly 
proved to be ſo intended 193 
VVhere there was a Deviſe of all Goods, Chat- 
tels and Houſhold.ſtuff, > 497 . ready Money 
in the Houſe, was decreed ſhould come into 
Account of the Perſonal Eſtate ibid. 
| VVhere one took only an Eſtate for Life by 5 
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Will, the Remainder to his Heirs not exe- 
cuted, although he was Heir to whom the 
Reverſion ſhould deſcend, it ſhould not drown 
the Eſtate for Life, but leave an opening for 
the Remainder 1094,95 


VVhere the Deviſe to the Heir of a Perſon in 
being was void 196 


VVhere by a Parol Will the words were, I give 
all to my Mot ber, Lands did not pals by it, 197 


Deviſe of a Mill with the Appurtenances , a 


Kiln uſed therewith did paſs 197,198 


Deviſe of Lands to the Heirs of the Body of 


the Tenant for Life, if they attain to the Age 

of Fourteen, is an Executory Deviſe 198,199 

Deviſe to an Infant in Ventre ſa Mere is good, 
notwithſtanding a double Contingency 198 


- Executory Deviſe not barred by a Common 


Recover 199 


others to B. for Years, and then he deviſed _ 
all his Lands not deviſed, the Reverſion of 


all paſs 199,200 


Where Deviſe of Lands to a College is not 
Mortmain ibid. 

A Deviſe that Lands ſhall be fold, and the Mo- 
ney diſtributed between the Heir and Ne- 

— phews, and not ſaid by whom, he ſhall ſell 
who hath the Eſtate,that is the Heir 201,202 


A Deviſe to one in Tail, upon Condition that 


ſhe do not marry without Aſſent of A. the 
Remainder to B. ſhe married without Aſſent 
of A. this was not a Deviſe upon Condition, 
but a Conditional Limitation 202,202 
Deviſe to one for Life, Remainder to his Iſſue, 
with Power to make a Joynturo, is an Eſtate 
Tail Feat | w 


A Deviſe of all bis Tenant- rigæ Intereſt, Lands 


in Fee paſſed, and not only the Tenant. 
right Land for Liſe 203 
Deviſe to a Wife for Life, and that ſhe might 
diſpoſe it to which of her Children ſhe pleaſe, 
't Whether ſhe ny” diſpoſe i in Fee, -or for Life 
Where 4 Man had Three Ditibhvts and 00 
viſed his Land to his Wife till his Heir come 
to 21, paying ſo much to his Heir, and fo 
much to his Two other Daughters, the eldeſt 
Daughter ſhall Have all the Land as _ 
7 1 
Deriſe of Lands to 4 Man Svtiog his Exile, he 
having left his Coufitry upon a Dif pleaſure 
pol the State againſt him, but not baniſhed, 
good till he return. 1-885 
A Deviſe to Three Sons of ſeveral Parcels of 
Land, and if any dye his part to go to the 
others, the Reverſion deſcending upon the 
Elder it ſhall deſtroy the contingent Remain- 
der, but ſhall be good by Executory ni 
4 
A Deviſe to a Stranger after the death of his 
Wife, is a Deviſe to the Wite by Implication 
20 
A Deviſe to the Heir of R. D. now living, is 
Son took in Life of the Father, es Heir ſpe- 
cially deſigned ibid. 
Deviſe of 120 J. to be paid out of Land of 10 J. 
Ann. and deviſed the Land to another, 
without Limitation of any Eſtate, he had 
"=, but nor Conditional, bur in Truſt to 
| 206 
By che Conveyances of deviſe or Fine to Uſes, 
a Rent may be divided without the Aſſent 
4 or 


to the Se 


or Attornment of the Party, ibi 
Where an Executory Deviſe of a Term was 


A Deviſs to one and his Heirs, and for default 
of Heirs of him to B. that i is, his Heir om 
Eſtate Tail 207 

Deviſe in Fee revoked by Bargain and Sale, 
and Recovery, to the uſs o the Deviſor and 
his Heirs 1208 

Deviſe to Wiſe ſor Life, if ths do not marry: ; 

but if ſho marry, the Son to enter and hold 
in Tail. This was 4 good Eſtate in Tail 

208,209 

A Man ſoized of n on part of the Mother, 
deviſed them to his Executors for payment of 
| Debts for 16 years, and after to one who was 
his Heir on the Mothers ſide; Reſolved, he 
ſhould not take by Diſcent but by Purchaſe, 
that being the better for him 209,210 

A Deviſe of 600 l. to the Wife to clear the Pur- 
chaſe-· money for Lands already ſetled upon 
her in Joynture, the Lands not being ſetled 

in Joynture did not paſs by the Will 210,211 

Deviſe of a Term tor 1000 years to A. Re- 
mainder to B. in Tail, all the Term is in A. 

"212 


A Deviſe to A, and B. and their Heirs, and the 


longer Liver of them, equally to be divided 
between them after my Wite's death; Ad- 
judged to be Tenants in Common 212 

A 'Deviſe to A. for Life, and if he have Iſſue 
Male to the Iſſue Male and his Heirs, A. hath 
an Eſtate for Life only ibid. 
Deviſe of Land after his Debts paid, he after 
wards Contracts other Debts, the Lands did 
reyert upon Payment of the firſt Debts 2 f 3 

Y 


8 Tbe TABLE | 
18 By a Deviſ of the reſt of all my Lands, what 
| | Eftate paſles ie 2216 
Lands deviſed to two Sons and their Heirs, 
one dyes, the Survivor ſhall have all 217 
A Rent deviſed to one de Nove, and to the! 
Heirs Male of his Body, and for default of 
ſuch, to another in like manner; the firſt 
Deviſee having no Heirs ſuffers a Common 
Where a Deviſe of Rent is an Executory De- 


viſe, and not a Remainder to be cut off by 
Common Recovery 
Deviſe to 7. for Life under Conditions LY I. 
mitations of his Will, and after to the Uſe of 
the Heirs of his Body, this is an Eſtate to 
him in a Will as well as in a Deed 219 
A Man deviſeth Blackacre to 4. in Fee, and 
atter by the ſame Will deviſeth a third- part 
to B. for Life or in Tail; this laſt Deviſe doth 


not make void all to A. 28 5 ibid. 
IE - 
Executor defined | 4 
His firſt itution 4 i thid. 
His Offic N 4,61 
Tnſtrugions to Executors ** a Man maketh 
a Deviſe of Lands in London 10 
Deviſee cannot take a Legacy without Aſſent 
of the Executors ibid. 
Wife and Daughters Executors, the Wife alone 
3 | ſued Scire facias | 26 
1 Evidence admitted good, notwithſtanding the 
RT | Witneſſes had Judgment of Pillory 35 


Executors may bring Writ of Treſpaſs for 
Cattle taken of the Teſtators 36 


1 1 2 : | Obligee 


21 
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7 Where Fraud in Executors to pay part, and keep 


S we n 


Obligee made Executor although the Action be 
gone he may Retain ibid. 
Teſtator and Executor are correletive 37446. 


| Judgments co be paid by Executors before the 


Recognizances or Statures j nt more 
puiſne 38 
Feme Covert Executrix cannot Releaſe ibid. 


Upon full payment Infant Executor may = 


charge 


' a Recognizance on Foot bid. 


Where after Scire facia a Fieri i facias ſhall be 


Special againſt Executors ibid. 


1 one Executor prove the Will, yet in all 


Actions he muſt name the achery i hid. 


I all the Executors refuſe, the Ordinary 2 


commit Adminiſtration 


In Actions againſt Executors all 8 be na- 


med, although the Will be not proved ibid. 
Executor refuſing ſhall have Aion by Survi- 
vor ibid. 
If one Executor be Nonſuit, ad the other Sue 


forward , he who is Non - ſuit ſhall not be 
amerced N 


| | 40 
Executor may have AQion of Debe for Arrears 


of an Annuity in Fee 41 
Executors may have Action of Debt for Arrears 
of Rent due to Leſſee of a Mannor for Life 


ibid. 
May have Execution upon a Statute ibid. 
May have a Writ of Covenant | ibid. 


Executor may Releaſe, but can have no Action 


. betore Probate ibid. 
Execurors of a Biſhop (ſhall not have Preſenta- 
tion to a Church voided in his Life ibid. 
If an Infant make — Executor = 


e- Fade 


Debt is entinit | 
Waers Executors ſhall . wichou 


Scire facies, where not | abig. 
Where Accomps byes for ExecutorsAdminifira- 
tors, and Executats af Execurars ibid. 
Heir or e may have a Writ of iEgror 
upon aiBill;p pt pu 43 

Ween Executors of — Probend Hal 
have Debt for Arrears, where not ibid. 
Whore Executarsat Fenant in Dawer, or of 

* for Life ſhall have Action —_—_ 

Euecutors, or Adee n ahe Husband, 
' ſhall have Action of Debt, far Amen due 

in right of the deceaſed Wike 4. 
Where Action by chem for Rent t ſhall 

de in the Debet and Detinet. 
| 17 Executor bting Action as Adminiſtrator fie 
may be harred as to Action of the Mrit not 
do bring his true Aﬀtian ibid. 
| Where Executors ſhall charge the perſon of the 
- Grantor of Annuity, narwithitanding a Pro- 

vilo not to charge his Nerſon 43.83 
I Land be charged in two Counties, Executors 
may bring Debt bor Arrears in which cher 

will 43 
The King made Executor appoints others to 
execute 40 
Executors mall have Debt againſt the Grantor, 

and ſeveral Feotfees for Rent behind in each 
of their times 43 
Where a Man may here Debt againſt his. own 
Executors 44 
Feme Fenin aales Debtor to Husband, it is 
no Releaſe but the Debt remains ibid. 
e eee Deter wo Huband, it is 
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he like of two Femes Obligees, and one take 
the Oblitor to Husband 
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Alten for Gobds 0 Debt eie Exeoutor in 


ibid. 


Debet and Det inet 


tipfied ot double, y «good, for one may an- 
ſwer to every this alledped by him bit 
No Attioh of Dede agtinſt Executor of Leſſte 
After Aſfignment 47 
Where he in Remainder, and not Executor of 
' Tenant for Life,ſhall be charged for Rent 51d, 
Executor of a Perſon outla ved may fätisfy and 
tales Advantage of che King's Parden ibid. 
Where Executors may have attaint Reſtitution, 
Adminiſtrarors Error, &+. . 
Where Executors in a Replevin nech not al- 
ledge Seifin in makisg Avowry, the Deed 
being the Title ibid. 
What Executors ſhall be charged with, what 
not 45.46 
Executors are bound Althong not named 4 
If Money be to be paid to the Mortgagee, or 
his Meirs, the Mortgagor cannot pay it to 
mis Executors ibid. 
Where Executors are no Aſſigns i in tau ibid. 
Every Executor is àn Adminiſtrator 438 
Flendlag payme t or Recovery ſhall de no Bar 
co an Action, if it be by Coin 4 
Upon Plene AtminiGravh pleaded, the ;Jor $ 
gde Aſſets; the Pfiff might have prayed 
fu ment brelentiy, bit could hot have till 
the Defendant had Goods of the er 
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b Who ſhall be ſaid) Executor of his own Wrong 
mY Wher A Aion 1 yeth,; el Executor upon 15 
/it of * Teſtator 
b Wl ny pa ſhall not have Wardſhip 3 
a Executor probably may have remedy — 
his Promiſe : 
| Three Executors, Two refuſing, the Third 1 | 
prove the Will, yet the other Two may 
meddle with the Goods 39 
Executor refuſing may afterwards adminiſe 
7 ; 
Three Executors, Two only proving, the Third 
may yet releaſe ” ibid. 
Where Executors are to ſell Land the Heir ſhall 
take Profits in che mean time, where not ' 


4 40 
28 Executors aui repreſene the Perſon of Te- 
ſtator 47 
Executor of his own. wrong ſhall not retain 
4955 | 
| Where a Man is Executor of his own hp 5 
; 
W of Executors, what . 
Which Inſtituted, which Subſtituted Ahid. | 
Where Ceſtay que Lſe ſnall charge the Execu- 
tors, & c. for Fro ts received by Feoffees N 
Truſt 
af Executor do not ſell but refuſe, he is pol 
da put all the Profits of the Land to the ufe 
of the Dead, 53 
K amages recovered by Executors are Aſſets 54 
* Executors have Goods in any part of the 
1 they ſhall be charged i in reſpect of 
them 


55 
If one bath Land for years as Executor, and 
/ | | ſurrender 


1 ri 
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ſurrender them to one intent, the Term i is 


extinct, to others not 
Covenant to Teſtator 0 of the Leafs to hf 


Executors, the Term was Aſſets ibid. 
Where Executor or Adminiſtrator taketh Pro- 

fits, nothing ſhall be Aſſets but clear r 5 

Goods taken from an Executor r be a; 
- adminiſtred are Aſſets - 

| I Executors plead nothing in their 1 or 6 

Heir nothing per Diſcent, if Aſſets are found, 


judgment ſhall be for the whole ibid. 
Where Executors ought to confeſs, but that 
they have not Aſſets, Cc. ibid. 
No Aion of Accompt againſt Eee of 
Guardian in Soccage H nc: 
Aſſets i in Maines le Executors, what 53 
Where Actions of Accompe lye nk b. Execu- 
tors, where not [F1352,53 


What are Aſſets in hands of Executors {7168 
Lieutenant of the Tower may bring his Action 
- againſt the Executor of a-Priſoner for Meat 
and Drink 78 45 
Where Heirs and e are both named, 
it is at diſcretion of the Party to pay Money 
to which he will 47 
If a Perſon recommending an Officer to the 
_ King be means of his Loſs, his Heirs, Execu- 
tors and Adminiſtrators, are verges. x 
the King 
A Term granted to uſe of a Feme Sole, 1 
Executors and not her Husband ſhall have 175 
N to ſell Land cannot fell by FE a. 
> x 


One Executor may aſſign a Term withour 
4 R 3 -- the 
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37 
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no Perſon is named ibid. 
Where Rledtion to pay hho Maney ta 
- "the Heir or Executor i gong by the Forfei- 


ure, Equity ought to follow the Lan, and 


| In Action againſt Execupart upon ple che 


Plaintiff need not aver that the Defendant 
- hath Aſſets for that ſhall come ann Defen- 
* dants part to 


Where an rector okay FO yas 


Where Wii jar yn two or three: things 


made in his own right, yet that Money 
© ſhall be allowed Hoe 0 75 of his —_— 
Cp L 


in his Action, as for r Goods and r 
| Executors h e 61 
Ordinary may not only within a Year; bur 
within a. Month or oP ots dhe Executor 
to accept or reſuſs 921 0101197 Will 
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wh [1.4 23363 
If any, one will charge an Ewecuter ho muſt 
ib mn ſüch Executor hath . 


Were the Executors fall have Hops growing 


and not he in reverſion 
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| to this Es eat. 
Releaſe. of we Husband after. diroice, — 


Where not... MOTH 75 
- Aſſets, ſorhe Rules therein 1 . 
Coſts in Caſes of Executors 


5 F 8 
Executors refaſe to prove. the Wul, 74 297 
mall hold * eviled to them as e 
._nants in 
How the ord til the” Fxecutors have Leried 
the. 8 ſhall be conſtrued, and e 
vol ; 
Where Debt lyeth not zpainlt Executors u upon 


Arbitrement in Writing 78. 
Where. Executors- ſhall pay Cath, where 1. | 
f 


Heir ſorced to pay a Debt mall be. reimburſed) 
by the Execucors as far as they. have porioger 
Allets 
Where taking a new Bond is not a Conteg | 


o charge them ibid. 

| Wikre on overplus of the Profits of a Term ſhalt 

come to the Executors, and not to the 1 
Tr 

Where the Executor was decreed to give Se- 

curity for a-Legacy. 79 

Leaſe renewed by Executors lyable t. td a Legacy 


Executor Debtor to the 8 - 
pay to the Deviſee of the reſidue of the W's 

' | 1 
Atſine of an Infant Rector ad oo. a Les 
4cy, if there be not Aſſets tor Debts ibid. 
T Executor ſhall not have: the Portion ot an 
Orphan in London but the Widow . ibid. 
What Actions or Charges lye for-or. againſt Exe: 
cutors, what not 80, &c. 
Tiie' King Debtor dying he ſhall be ſerved 
| R 4 before 
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| before the Executors 80 
. Execator having diſpoſed Money in Charity, c&c. 
to the Value of the Teltators Chattels de- 
tained them | Da It 


Caſes concerning Deviſes to Executors, or be- 


twixt them and their Retainer.&c. 81,82 
Executors of the firſt Husband ſhall have 'his 
Goods, and not the Executors of the Fwd 
82 

Where Executors ſhall by charged for their De- 
fault in not Pleading a former Recovery in 
Bar 15 3 
Executors may Lawfully. redeem Pledges of the 
Teſtator with their own Goods, it the Te- 

\ ſtator hath none 1 ibid. 


Caſes of Executors out of Levinx Rep. 84e. 


Executors to find Bail in ſpecial Caſes 111,11 


Three kinds of Executors I 22 
An Executor appointed at the end of Five 
years, or for ſo long time good 129 
Executor chargeable, although not named in 
an Obligation 5 
Where an Executor named, the Ordinary gran- 
ting Adminiſtration, is void Ihbid. 


Adminiſtrator, during the Minority of an Exe- 


cutor, where he ſhall be named an Executor, 
where an Adminiſtrator 8 - {| 


What words make two Joynt-Executors 139 
Executor dying before Probate, to. whom th 


Execution ought to be given 


"FTA 140 
Executors intended Conuſant of all 9 
ol the Teſtator 


| 144. 
Executor lyable to the Rent as far as he hath 


Aſſets —_— 
An Executor may not a Term ſo, but he 
| Hall be 1 for Bo due aſter Aﬀign- 


"Join, 
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ment, ſo far as he hath Aſſets 155 
If Executor continue in Poſſeſſion he ſhall be 
charged for Rent in the Debet and Detinet, hath 
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